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three marginal ized groups are explicitly identified as the three target groups for the 
A2J Cambodia program in the document that forms the basis for A2J activ it ies in 
Cambodia, Yrigoyen Fajardo et. at. 's (2006) report, Pathways to Justice: Access 
[Q Justice with a Focus on Poor, Women and Indigenous Peoples. The Pathways 
report is an extensively researched framing document that presents the Access to 
Justice concept within a Cambodian setting, analyzes the problems of legal access 
for marginalized groups in Cambodia, and provides recommendations for future 
pol icy p rogramming by UNDP and the government. 

In addition to providing a detailed analysis of the problem of access to justice in  
C ambodia, Pathways provides an explicit accounting of the operating principles upon 
which the program is based. By delving into the analysis presented in the report, by 
connecting the ideas in the report to the ideas developed within the global Access 
to Justice network, and especially by looking at the ways that the report constructs 
and recommends intervention into the field of indigenous customary law, we get 
a sense of the ways in which the Access to Justice program forms part of a longer 
h is torical tradition of intervention into ' indigenous' society in the states that make 
up the former Colonial Indochina. 

4.2 T he Role of Government in  Providing Justice 

As w ith perhaps al l  policy or governmental undertakings that seek to effect change 
among i ndigenous people, the Pathways report encodes a number of ideas about the 

appropriate form of government in Cambodia, and about who ' indigenous' people 
are. The identification and production of a certain kind of indigenous society is a 
necessary precursor to the formulation of strategies through which to govern them. 
The assertions and recommendations made in the Pathways report and in the A2J 
l iterature provides an insight into its proponents' understanding of the practice of 
government. While the authors assert a 'rights-based approach,' and are clearly 
concerned w it h  alleviating poverty and w ith insuring the rights of marginalized 
people, the logic of the argument i n  the report is one that privileges the app lication 
of economics in the administration of rights. That is to say, a micro-economic model 
is applied to the notion of rights, such that the demand for, and supply of 'justice' is 
concept ually fit to a supply and demand curve. The 450-page report contains four 
main sections: a theoretical and methodological introduction, an analysis of the 'social 
demand for justice', an analysis of the 'supply of justice services', and a conclusion 
and recommendations section. As a footnote (p. 21) makes clear, the notion that 
there is a supply of, and a demand for, justice is ' taken by analogy from the field of 
economics and adapted to the justice sector.' A central tenet of the report-one that 
is outl ined, for instance, in the five ' factual premises' that govern the report-is that 
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3) participation; 
4) indigenous knowledge; 
5) self-determination and self governance as a part of their right to self­

determination indigenous peoples seek devolution of power from the central 
government and a recognition by the State of the traditional governance and 
judicial institutions within indigenous communities; 

6) collective rights, for example: communal land rights over forests and grazing 
lands should be respected. 

The key point here, that is raised by this and similar statements in the Access to 
Justice Documentation, is that such policy documents are not mere neutral docu­
ments. Rather, they actively construct and reify notions about indigenous identity as 
part of a process of promoting good governance. Pol icy documents, and the research 
that is used to produce them, establ ish categories of people. To say that ' indigenous 
knowledge' or 'communal land rights' are ' key issues' for indigenous people is to 
construct or further 'concretize' notions of ethnic difference, and to introduce the 
assumption that these forms of difference necessitate different forms of participation 
in the legal and other publ ic domains according to those categories. 

Ideas about the important institutions within indigenous society which may be 
'actionable' for pol icy emerge partly from a global dialogue on indigenous identity, 
some of which is produced by or circu lates through the Access to Justice Network. 
Speaking at a conference about a UNDP-funded project that promoted customary law 
and worked w ith  a Conference of Spiritual  L eaders to systematize customary justice 
practice and restore community elder authority, Hans Petter Buvollen stressed the 
importance of the transmission within the A2J network of these ideas, noting 'we 
think thar UND P  Guatemala possesses valuable experience in the field of combining 
formal justice with customary practices, and we think it is important to exchange 
experiences with many of you who have accumulated experiences from other cultural 
settings and pol itical realities' (Buvol len, n.d. :7) .  

The facets of indigenous society that Buvollen, i n  Guatemala, and Programming 

for Justice identify-such things as elders endowed w ith  traditional authority, the 
importance of spiritual leaders, the importance of communal over individual rights, 
the possession of certain ' ind igenous' forms of knowledge, and the association with  
nature and natural resources-all can be found in  the description of  Cambodia's 
highland ethnic minorities in Pathways to Justice. Thus Yrigoyen Faj ardo et al .  
(2006:60) observe that at the community level,  indigenous peoples have a council of 
elders who take the most important decisions of the community based on different 
forms of consultation. They are the legitimate authority for indigenous communities. 

And, the communities control the exercise of the elders' authority in some way. The 
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for their justice, that they should seek alternatives because the state cannot be 
reformed to fully insure their rights through the formal legal system. The obvious 
question here is  why non-formal conflict resolution is posited as a cure to the problem 
of a broken formal legal system. Shouldn't marginalized people, ethnic minorities 
among them, enjoy the same legal protections as other Cambodians? The Access to 
Justice Literature does not expend much effort investigating how the formal system 
m ight be refo rmed to afford legal protection to minority people. The second, and 
perhaps more i mportant problem, is the way that the creation of alternative statuses 
and the promotion of. for instance, ' indigenous law' creates a legal identity for 
the marginalized or indigenous person. L ike other programs that seek to promote 
indigenous people's rights through the elaboration of pol icy and legal initiatives 
designed to address their particular concerns, the introduction of these reforms create 
sets of expectations about who ethnic others are and how they are meant to behave. 
I invest igate this process in a bit more detail  in the following section. 

4.3 Cambodia's 'Indigenous People' 

In addition to encoding a series of bel iefs about the proper form of government and the 
roie of the state, the Pathways report identifies and describes Cambodia's ' indigenous 
people' as a marg inalized population with l imited access to justice. Few would dispute 
the fact  that e thnic m i nority v i llagers i n  Ratanakiri, Mondolkir i  and elsewhere are 
the v ictims o f  expropriation and disenfranchisement by powerful i ndividuals who 
often use the legal system as a tool of that expropriation. There is overwhelming 
evidence for this state of affairs and instances of this abuse are well documented in 
the Pathways report and elsewhere. Yet what I find interesting about the report is 
the way that it constructs h ighland society as a certain kind of social formation, one 
that matches expectations generated in international discussions about the rights of 
indigenous p eople, and one which allows for a certain set of interventions. In this 
activity, as wel l ,  Pathways uses analytical tools and categories that are drawn from 
the globalized discourse on indigeneity and that are reproduced elsewhere in UNDP's 
Access to Justice programmatic l iterature. Ideas about i ndigenous peoples' culture, 
identity, and collective rights to self-determination, encoded in international policy 
i nstruments s uch as the International Labor Organization's C onvention No. 169 on 
Indigenous and Tribal Peoples, are expl ic itly incorporated into the A2J approach. 
After l ist ing a number of such instruments, for instance, Programming for Justice 

(2005 : 1 67) lays out the fol lowing ' Key Issues Concerning IndigenoLls Peoples' :  

1 )  cultural  integrity; 
2) land and natural resources; 
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mechanisms for conflict inside their communities, among indigenous communities, or 
even outside indigenous communities if the conflict is  between indigenous persons." 

5. Context, History and Access to Justice 

The question of cLlstomary law and the distribut ion of rights on the basis of ethnicity 
is today a pressing one in Cambodia, as it is in the rest of the developing world. In 
addition to the support for customary law and traditional authority envisioned by the 
Access to Justice program ofUNDP and the Ministry of Justice, there are, in fact, a 
number of legislative and pol icy instruments al ready in existence or currently under 
consideration in Cambodia that contribute to the crafting of a collective legal identity 
for h ighlanders, and that prescribe a concomitant set of rights and responsibilities 
for them. The most important of these is the 2001 Land Law, which provides for the 
communal ownership and management of land by indigenous communities. The 
law exp l ic itly spells out a separate pol itical identity for indigenous communities and 
indigenous community members. An indigenous community, according to Article 
23 of the law, is a group of people whose members manifest ethnic, social, cultural 
and economic unity and who practice a traditional l ifestyle, and who cultivate the 
lands in their possession according to customary rules of collective use. Article 24 
states that a member of an indigenous community is an i ndividual who meets the 
ethnic, cultural and social criteria of an indigenous community, is recognized as 
a group member by the majority of such a group, and who accepts the unity and 
subordination leading to acceptance into the community (2001 Land Law in Yrigoyen 
Fajardo et at, 2006: 133). The Access to Justice program seeks to build on this process, 
recommending that the Cambodian government recognise indigenous authorities' 
and provide full  recognition of indigenous customary law and conflict resolution 
mechanisms . . .  if the conflict is between indigenous persons (2006: 1 97). Placing 
the present day effort to establ i sh customary law and to support traditional forms of 
authority in Cambodia today w ithin an international and historical context brings 
into rel iefa  set of problems that planners and advocates for indigenous peoples' rights 
must address, it seems to me, i f  the causes they advocate for are to contribute in any 
significant way to the emancipation of highland people from the forms of inequality 
in which they find themselves constrained. 
One important problem,  then, is  that legislation and policies designed to protect 
indigenous people are also legal instruments that provide for the distribution of  
rights based on ethnicity. In  the process of  construing rights in this way, these 
i nstruments inscribe into the practice of government a set of ideas about cultural 
difference that are based on claims about who indigenous people are, how they l ive, 
how their societies are organized, and the l ike. The comparison of this new form of  
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report also notes that inside the indigenous communities the members follow their 
customary laws and they resolve almost all conflicts according to their  rules, values, 

proceedings and beliefs. This traditional law is overseen and implemented by a group 
of elders; in the Ratanakir i  community that the A2J project visited, there are five 

elders, two of them women, who are 'well  respected by the community. they know 
the r ules for shifting agriculture, and how to take convenient measures or impose 
pun ishments in case of property damage, curses, quarrels and other conflicts' ( 136-7).  

We have, t hen, in Pathways to Justice, a programmatic document that analyzes the 
problems faced by marginal groups in their attempts to get justice, and provides rec­
ommendations for resolving these problems. The problems observed by Pathways are 
real, and the docu ment describes in laudable detail the inj ustices done to Cambodia's 
least powerfu l people. In this analysis I have t ried to point out other accomplishments 
or effects of the Pathways analysis. First, the document encodes an understanding 
of a form of government, one in which the State is no longer expected to administer 
j ustice at the local level. I have suggested that this understanding connects to a larger 
discussion about the rollback of the activities of national governments during a period 
in which so-called neoliberal pressures (structural adjustment policies advocated 
by the IDB, c onditionalities attached to various forms of aid) have changed the 
<;xpectations of what government is and is not supposed to do. It may be argued that 
Cambodia's Access to Justice P rogramme is merely identifying the state of play in  
Cambodia today, and may not, in  fact, be taking a normative stance on the question 
of w hat the State should do. Even so, it seems important to tease out the hidden or 
naturalized sets of understandings which inform the program. 

Second, the document encodes a set of ideas about indigenous people. These 
assumptions are drawn from a global discourse on indigeneity and i ndigenous 

peoples' colle ctive r ights that c irculates in international policy circles as well as 
among the supporters of indigenous peoples' movements. I have suggested that the 
identification of ' i ndigenous people' in Cambodia, and the fitting of the i r  society 

to in ternation ally generated expectations of what indigenous peoples' society is, is 
a necessary first step towards the creation of policy interventions directed at them. 
The final section of the Pathways report, 'Conclusions and Recommendations,' 

makes three p rinciple recommendations: 1) strengthen and establish local justice, 
2) improve alternative dispute resolution, and 3) improve the formal sector. The 
recommendati ons are weighted towards the informal system, and, under the first set 
of recommendations, in  the sub-section referri ng to i ndigenous people, the major 

recommendati on is to "recognise and strengthen indigenous law and indigenous 
rights," the first step of which is to "recognise and strengthen indigenous law," an 
activity that includes recognizing ' indigenous authorities in conflict resolution, [and 
providing] ful l  recognition of indigenous customary law and conflict resolution 
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corruption or abuse wi l l  increase in proportion with the importance of the decis ions 
that are made within the newly sanctioned system. 

This question raises,  in turn, the difficult and l ingering question of repugnancy­

that is, the concept that norms of behavior which are judged to be i rrational or are 
een not to conform w ith the conduct of indiv iduals in a civi l ized society can not 

be tolerated even when customary practice is formally recognized and sanctioned. 

While not referred to by name, repugnancy is the guiding doctrine through which 
the primacy of Western conceptions of justice is maintained, and notions of the 
superiority of Western tradition over that of ethnically and culturally differentiated 
Others is preserved. The possibi lity that certain indigenous practices may be deemed 
repugnant is certainly envisioned by the Access to Justice Program, which notes that 
traditional justice systems are not always consistent with human rights norms. They 
may reflect prevail ing power relationships that not only perpetuate biases in terms of 
gender, caste, religion or ethnicity, but also lack the integrity and moral authority to 
provide due process or appropriate penalties (UNDP 2004:9). It is important to recall 
that local custom in h igh land Cambodia sti l l  includes the practice of what foreign 
observers have termed witchcraft, and that local adjudicating practices sti l l  i nvolve 

the use of trial by ordeal (submersion under water). G iven this state of affairs, it i s  
difficult to  see how a codification and recognition of indigenous customary law would 
in fact allow for the maintenance of such practices under the rubric of 'custom.' Such 
selective approval of indigenolls custom demonstrates that the support of customary 

law remains a methodology for c ivi l iz ing ethnic others, even as the maintenance 
by the state of the power to make the decision over what is and is not repugnant 
demonstrates the position in the social and political hierarchy to which the practice 
of customary law is consigned. 

A final set of issues surrounds the question of the locus of authority for traditional 
leaders and customary law. Many analyses have pointed out that the v i l lage chief 
is h istorically not a tradit ional authority figure in h ighland vil lages. The role of 
the chief was made necessary by the integration of the h ighlands into colonial and 
national governments. Thus the chief, as an intermediary between vi l lage and state, 
and as one who is moreover selected by the state (and indeed by the dominant politi­
cal party), relies on the national government for his power. In  contrast, within the 
l iterature on customary law, elders are portrayed as more legitimate power holders 
and adjudicators because their authority emanates from withi n  the village. Pathways 

to Justice (p. 60) puts it this way: 

At the community level. indigenous peoples have a council of elders who take the most 

important decisions of the community based on different forms of consultation. They are 

the legitimate authority for indigenous communities . . .  To the contrary, the v illage chief 
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ethnicization of rights with the older Orientalist practice is of course apparent, w i l \ i  

the exception that the claims that are now inscribed into law are based on  new fO[ l \ 1  , 
of expertise and on new kinds of evidence. Much of this expertise now emergl! 
from the globalized governance industry that encompasses multilateral i nstitution . •  

donor groups ,  expert consultants, and international and local NGOs. W hat seem, 
most different about the present conjuncture, what seems to support the notion thul 
these approaches are potentially emancipatory, is the fact that these claims Oft(.! l l  
are made by pol itical movements that represent, or c laim to represent, the w ishe,' 
of indigenous people themselves. Yet as Said warns us, one must not respond "lo 
the tyrannical conjuncture of colonial power with scholarly Orientalism simp ly by 
proposing an alliance between nativist sentiments buttressed by some variety I' 

native ideology to combat them". Mamdani's urgings to de-indigenize the polit ics 
of l iberation s peak to this same issue. 

Another set of problems surrounds the question of what the content of customary 
law is, and how it is to be identified and backed, whose versions are to be authorizeu, 
and w ho wil l  hold power for making decisions. As we have seen over the courS\! 
of the long h istory of the establishment of the idea of customary law and its use i n  
pol itical pract ice in the region, the institutional ization of customary law resulted 
in substantive changes to its content These transformations were the result or 

interventions undertaken by colonial administrators and researchers tied to th\! 
interests of the colonial state. The interest of these policy-makers in improving and 
indeed civi l iz i ng their ethnic subjects was reflected in the body of customary law 
that became codified and later fed back into the practice of customary law through 
the indigenous j udges who worked within the system and through the tribunallx 

coutumiers over which they presided. Officially sanctioned forms of customary 
law thus tended to encourage a certain type of ethnic subject, one who recognizee! 
h is p lace w i th in  the colonial society-one who paid his taxes and did not disturb 
the social order-and at the same t ime created or at least provided backing for the 
authority of indigenous elites (j udges, chiefs ,  etc.) who woul d  serve their interests. 
The transformations, then, reflected both the interests and the moral norms of the 
e l ites,  both c o lonial and indigenous, who were responsible for constructing and 
adm inistering the system. Whi le it seems clear that support for customary law and 
alternative d i spute resolution systems takes p lace in a far different social order 
than that of c olonial French Indochina, similar possibil ities exist Official sanction 
of these practices requires that Cambodian and international el ites participate in 
debate with indigenous leaders and those seeking to represent indigenous people, 
thus opening the system up to the interests of all  ofthese actors. Furthermore, there 
is l i t t le reaso n  to believe that the customary system is  any less manipulable or open 
to corruption  than is  the formal system. It is, rather, l ikely that the tendency for 
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is  nominate d  by external powers and does not respond to the village interests necessarily. 

The commune council is  elected according to political l ists and the councilors respond 

to the political part ies they belong to . . .  The source of the legitimacy of the v i llage ch ief 

and commune council is external to i ndigenous structures. 

The notion asserted here is that decision-making (including decisions about justice) 
based o n  legit imacy g ranted by vi \lagers is preferable to decision-making supported 
through claims on the p ower of the state. The logic of this approach seems sound. Two 
questions then arise. First, i f  this logic is applied, it would seem that an important step 
towards promoting an administration of v illages that represents the wi l l  of vi l lagers 
would be to make the appointment of vi l lage chiefs dependant on their selection by 
v i llagers .  That is to say, rather than writing the chiefs otT as illegitimate, why not try to 
improve their  l egitimacy by making their positions dependant on gaining the approval 
of vi ll agers for their  actions. Second, if, as the Pathways report asserts, local people 
see the elders' authority as legitimate precisely because it does not derive from political 
parties or from the state, then why does the A2J program seek to create a policy through 
which the government would authorise traditional forms of authority? The Access to 
Justice Programme recommendations seek to recognise indigenous authorities and 
to provide ful l  recognition of customary law. These recommendations thus propose 
that the government fully sanction the traditional system, and provide the authority 
of state to the e lders w ho execute it. Doesn't such an authorisation remove the locus 
of authority from the v i llage or local level to the state? If so, it would seem that they, 
l ike the chiefs before them, wi l l  soon find themselves in the 'betwixt and between' 
position, their legitimacy compromised by their new political power. 

A vast l i terature on the state is relevant here, and is far too voluminous to engage. 
It is i mp ortant to note that the state does not need to be understood to be a monol ithic 
or unitary social institution, even w ithin arguments such as the one I am making 
about the perce ived role of the state in  legitim ising certain forms of authority. Much 
recent work has  tended to demonstrate the cultural dimensions of our understanding 
of the state--to assert, for instance, that the notion of the state as an embodiment of 
sovereignty is an idea that is i magined, that those who imagine it have some stake in 
that form of imagining, and that it is through such culturally produced imaginings that 
power relations are worked out (Hansen and Stepputat, 2001 ). It is perhaps important 
to remember that, although it is neither a monolith nor a unitary actor, the state, when 
it is imagined,  is imagi ned to use force in the pursuit of its aims. 
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Chapter 13 

Aiding or Abetting? Internal Resettlement and 

International Aid Agencies in Laos 

Ian G. Baird and Bruce Shoemaker 

A number of programs and policies currently in place in the L ao People's Democratic 

Republic (Lao PDR or Laos) are promoting, directly 0[' indirectly, the internal resettlement 

of mostly indigenous eth n ic communities from the more remote highlands to lowland 

areas and along roads. These in itiatives are l inked to govern mem policies on eliminat­

ing swidden agriculture and opium cultivation, national security, and the concentration 

and integration of rural populations. Over the last decade a large proponion of remore 

upland communities in Laos have been resettled (Evrard & Goudineau, 2004), and more 

resettlement is likely to occur (Gonzales et ai., 2005). 

1.  Putting into question internal resettlement 

There is a compel! i ng and grow i ng volume of evidence demonstrating that internal resettle­
ment and related initiatives in Laos are having a major and negative impact on the social 
systems, livelihoods and cultures of many indigenous ethnic communities and people. 

A id agencies, including International Organizations (lOs), Multilateral Develop­
ment Banks (MDBs), bilateral aid agencies, and International Non-governmental 

Organizations (INGOs), have played key roles influencing and funding Lao PDR 
government (GoL) policies and programs associated with internal resettlement. How­
ever, the reaction and response of these agencies to evidence of severe and negative 
impacts of resettlement on upland ethnic minority communities has been very mixed. 
This chapter provides a summary of some of the key concepts and programs associated 

with internal resettlement in Laos, a brief review ofthe research on its impacts, and an 
overview of the approaches of international aid agencies in either promoting, facilitating 
internal resettlement or in working to prevent, or at least reduce it. 
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