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Chapter 12

Customary Law, Traditional Authority and the 
Ethnicization of Rights in Highland Cambodia

Jonathan Padwe

The customs and practices of highland people in Northeast Cambodia in regard 
to	law	and	authority	differ	in	significant	ways	from	those	of	the	dominant	Khmer	
Cambodian society and from the European or Western tradition. Highland prac-
tices sometimes complement or draw on these traditions, and sometimes offer 
radically	different	approaches	to	the	resolution	of	conflict	and	the	maintenance	of	
order in society. While the divide between hill and valley in the region has probably 
never been as thoroughgoing as ethnographic accounts have suggested, the history 
of the region since the establishment of colonial rule has been characterized by 
the increasing penetration of state forms of authority over highland people. As a 
result,	traditional	forms	of	authority	have	come	into	conflict	with	forms	of	rule	
imposed by colonial powers or by the Cambodian state. One strategy to resolve 
this	 tension	 has	 been	 the	 identification,	 description,	 codification,	 recognition	
and promotion of customary law. This approach has new salience in the present 
international governance regime, under which the rights of indigenous people 
and other marginalized groups are asserted by indigenous peoples’ organizations, 
international agencies, and non-governmental organizations, and are upheld or 
promoted by international treaties, the policies of multilateral institutions, and 
the individual laws and policies of countries. In Cambodia today, an effort by the 
United Nations Development Programme’s Access to Justice Initiative seeks to 
support indigenous forms of authority and customary law through an investiga-
tion	of	indigenous	conflict	resolution	practices	and	through	the	promotion	of	law	
and policy within Cambodia that would recognize and protect those forms of 
self-regulation.
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1. Is it realistic to support customary law and traditional authority?

In the following pages I attempt to raise some questions about the implications of 
this strategy for highland people, and I make some connections between the effort 
now underway to support customary law and traditional authority in Cambodia and 
similar efforts undertaken elsewhere in the world and previously in the region. This 
chapter is not a historical account of colonial or post-colonial attempts to codify and 
institutionalize customary law among highland people in Cambodia. Nor do I seek 
to provide an ethnographic account of the practice of customary law or traditional 
forms of authority in the Northeast today. Rather, I hope to make an argument about 
the	nature	of	attempts	to	govern	ethnic	minorities	through	the	identification,	codifica-
tion, and implementation of customary or traditional law, and apply these insights to 
analyze	the	UNDP	Access	to	Justice	Project.	My	argument	is	that	the	identification	
of indigenous peoples’ customary practices and traditional law, and the creation of 
laws	and	policies	that	formally	recognize	this	tradition,	represent	a	significant	step	in	
the establishment of a legal and policy framework based on ethnicity. Within such a 
system, all individuals in a society do not have equal rights; rather, one’s rights, and 
one’s ability to participate in the national project, depend on one’s ethnic identity.

Projects such as the UNDP Access to Justice Project are overwhelmingly under-
taken in order to support indigenous people and marginalized groups, and indeed 
indigenous peoples’ leaders have advocated for such policies. Even so, in this chapter 
I want to point out that the awarding of different sets of rights to different groups of 
people based on their identity or their ethnicity is a departure in practice from the 
rhetoric	of	universal	rights	that	is	one	of	the	important	philosophical	justifications	
for the existence of the modern nation-state. Indeed, much recent research has sought 
to demonstrate how the creation of ethnographic knowledge—knowledge about 
ethnicities, customs, language and religion—has been at the heart of projects by 
colonial or national elites to establish domination over marginal groups and make 
them more amenable to governing. Further, I want to suggest that the ethnicization 
of rights—and the encoding of those ethnicized rights in national law—has the 
potential	to	exacerbate	conflict	rather	than	resolve	it,	because	policies	that	categorize	
populations into ethnicities tend to harden the boundaries between those groups and 
in the process to harden ethnic identities. They may therefore set the stage for future 
tensions across ethnic lines.

This is not by any means a new argument. Rather, I hope to demonstrate that 
insights into the processes through which ethnic identity becomes a basis for the 
distribution of rights—drawn from different locations and different colonial and 
postcolonial situations—are relevant to projects in present-day Cambodia. While I 
take as my example the Access to Justice program’s ongoing research and policy-
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making endeavor in Cambodia, insights into the ways that power is exerted through 
the creation of knowledge about ethnic others and the encoding of that knowledge in 
policy and law might also be applied to other projects undertaken in the interest of 
supporting indigenous peoples’ rights in Cambodia, such as, for example, projects that 
seek to support the establishment of communal land rights. It may be disheartening 
to think that when indigenous people manage to have their appeals for rights enacted 
into laws, those laws may in fact serve to further extend forms of domination and 
rule into indigenous lives. Yet it is also useful to recognize that such projec

In the three principal sections of this chapter, then, I will 1) draw on existing 
literature to demonstrate the ways that ethnographic knowledge about customary 
law has contributed to the establishment of the ethnic categories through which 
governing is made possible in diverse colonial and postcolonial settings; 2) provide 
a brief background on the colonial legacy of these forms of governing in Cambodia 
and the highland region of which Northeast Cambodia forms a part; and 3) discuss 
the Access to Justice project in Cambodia and demonstrate the way that it continues 
this tradition and represents an example of the form of governing through ethnicity 
that	I	have	identified.

2. Governing Through Ethnicity

2.1 Ethnicity as a category of rule

A byproduct of colonial histories and post-colonial realities, the tension between 
national and ethnic identity is a problem which many see as a threat to the integrity 
and stability of modern states and forms of government. Attempts to incorporate 
diverse groups and maintain their participation in the national project has thus been 
an overarching concern of states in their efforts to govern their subject populations 
(Weber, 1976; Anderson, 1991:187–206). In the legal arena, these attempts have 
taken place under the sign of legal pluralism: the notion that different forms of legal 
or judicial practice exist and are in competition with each other as a result of the 
imposition of Western law during the colonial period and the promulgation of a legal 
framework inherited from colonial powers by national elites in the post-colonial 
period.
The problem of legal pluralism is in fact common to many post-colonial settings, 
especially those in which national boundaries encompass multiple ethnic and cultural 
formations. Similarly, in many of these settings we see the emergence of efforts by 
colonial and post-colonial states to resolve the problem through some form of recogni-
tion of customary law. These efforts are (and were) at once practical approaches to 
the	difficult	problem	of	administering	the	multiethnic	societies	bound	together	within	
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newly imposed political boundaries and, at the same time, calculated strategies to 
impose rule through the aggravation of racial and ethnic tensions, historic rivalries 
and the like. The practice of divide-and-rule involved the formation and dissolution 
of shifting ethnic alliances, as colonial powers sought to eliminate rivals to their 
power	and	to	establish	efficient	colonial	bureaucracies	staffed	by	capable	elites	from	
dominant ethnic groups. In post-colonial states these dominant groups inherited not 
only the power of government (and the opportunity to abuse it) that had formerly 
pertained to their colonial masters, but also the problems posed by the coexistence 
within the nation-state of culturally diverse subject populations and by the entire 
tradition of ethnicized political practices.

In recent discussions of the processes of state- and nation-making, scholars have 
emphasized the importance of knowledge formation in efforts to govern populations. 
The approach has drawn heavily on the work of Michel Foucault, and especially on 
his discussion of ‘governmentality,’ his term for the set of understandings particular 
to the modern world according to which the practice of governing has become a set 
of technical interventions directed at improving the lives of governed populations. 
In such a system, knowledge about populations provides the key to directing them 
in ways that improves the lives of their members and simultaneously makes them 
amenable to being governed. Here, we see the applicability of Foucault’s insight that 
in such power relations, the other over whom power is exercised must be maintained 
as an acting subject, one who is given choice and provided with the ability to act 
within a certain set of possible responses. “To govern, in this sense, is to structure 
the	possible	field	of	action	of	others”	he	notes	(Foucault,	1983:220–221;	Foucault	1991	
[1978]). Taking these views into consideration, it becomes possible to understand 
the preoccupation of states and national elites with such methods of governing as 
censuses, maps, cadastral maps, and various forms of surveys and tabulations of data 
about governed subjects. The categories used to identify different races, ethnicities, 
and religious groups not only made their administration more straightforward, they 
also marked the boundaries within which discussions about access to rights and 
expectations of behavior could be argued. Benedict Anderson, writing of the colonial 
state in Southeast Asia, notes that these categories represented ‘possibilities’ which 
came to be ‘concretized’ over time as they became the basis for forms of rule. The 
‘concretization of these possibilities’, he notes (1991:185), ‘have a powerful life today, 
long after the colonial state has disappeared.’

In French Indochina, as in the rest of the colonial world, the production of 
ethnographic knowledge played an important role in the exercise of colonial power. 
What	is	significant	here	is	that	where	this	knowledge	was	used	by	governments	to	
formulate governing strategies, the resulting policy itself transformed the popula-
tions at whom it was directed. Research into the norms and customs of different 
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subject	populations	was	carried	out	by	administrators	and	experts	who	filtered	the	
ethnographic knowledge they collected through their own preconceived notions 
of how indigenous societies operated. Orientalism, the body of expertise through 
which	these	ideas	were	filtered,	is	conceived	by	Edward	Said	to	have	encompassed	
both	the	‘scientific	discipline	in	the	West	according	to	which	beginning	in	the	early	
19th century one specialized in the study of various Oriental cultures and tradi-
tions’ and ‘the ideological suppositions, images, and fantasies about a . . . region 
of the world called the Orient’ (Said, 1979; Said, 1985:90) The ethnographic ‘facts’ 
that were produced in this process then formed the basis for ethnic policy which 
formalized various institutions and practices while at the same time transforming 
them	to	fit	 the	purposes	of	colonial	 rule.	Nicholas	Dirks’s	 (2001:44)	suggestion	
that colonial India was an ‘ethnographic state’ is thus applicable in some ways to 
most colonial states. The author argues: “The ethnographic state was driven by 
the belief that India could be ruled using anthropological knowledge to understand 
and control its subjects, and to represent and legitimate its own mission. By the 
late nineteenth century, ethnological knowledge became privileged more than 
any other form of imperial understanding”. Ethnicity, if we follow this logic, is 
not	merely	 the	 remnant	 set	 of	 affinities	 and	 primordial	 relationships	 that	 have	
survived the processes of modernity. Rather, ethnicity as a concept, and ethnici-
ties themselves, are modern phenomena, the result of pre-colonial social orders, 
colonial and post-colonial governing strategies, and, importantly, the actions and 
beliefs of individuals and groups in response to those strategies (and, too, those 
actions that were not responses, but which were in any case designed with the 
ethnic ideal in mind).

When we look at these process of the categorization of subject peoples and the 
‘concretization’ of those categories, it is important to understand that while these 
were important strategies in the establishment of colonial governmentality, these 
projects	were	 never	 fully	 successful.	Appeals	 to	 the	 rationality	 of	 scientific	 and	
governmental practice in the administration of the technocratic state, both in the 
colonial	state	and	within	the	postcolonial	field	of	development,	always	seem	to	have	
met with the reality of individuals and groups who had other ideas about their own 
identities, about their participation in the state and about their own ‘development,’ 
ideas that were considerably at odds with those laid out for them by government 
planners and development experts. Thus, as Tania Li (1999) and others have argued, 
we should see attempts to establish ethnicity, for example, as a category of rule less 
as a technique that was always successful, and more as a strategy which helped to 
shape future debate and which opened up a set of negotiations. The outcomes of these 
strategies, then, were, eventually, ‘worked out’ through various forms of social and 
cultural struggle.
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2.2 Customary law as a technique of rule

It	was	not	merely	in	the	field	of	census	and	map	making	that	colonial	ethnic	categories	
were concretized. The legal arena, which was, after all, where much of the work of 
control of populations took place, was an important site for the production of knowl-
edge about ethnic others and the elaboration of policies to insure the administration of 
minority populations and to guide them towards ‘improvement.’ The work of Bernard 
Cohn	has	demonstrated	in	fine	detail	the	workings	of	this	process	in	colonial	India,	
teasing apart the ways that the arrangement of highly detailed expert knowledge 
about the nature of their subject populations allowed for colonial experts to develop 
both the ideological notions of superiority and the technical understanding of local 
power arrangements that were necessary precursors to the exercise of power. Central 
to the transformation of knowledge into power was the conscious reinterpretation of 
various	forms	of	legal	knowledge	into	codified	legal	systems	(Cohn,	1996:57–75).
Cohn demonstrates, for instance, that colonial expertise on Indian law and history 
developed around a narrative of the decline of Indian society and state power that 
allowed the British to ascribe to themselves the lead role in stimulating development 
and	revitalization.	The	codification	of	religious	and	social	difference,	and	the	assign-
ment of various rights and responsibilities to various groups on the basis of caste, 
allowed	for	the	construction	and	reification	of	a	system	of	social	hierarchy	into	which	
the British inserted themselves at the very top. This process was incorporated into 
a	vital	colonial	cultural	and	social	milieu,	and	was	not	confined	merely	to	learned	
treatises on races and tribes. The process thus also involved the reconstruction of 
ritual and the production of performative celebrations in such a way that traditional 
iconographies and meanings were reassigned to indicate the dominant position of the 
colonial power within the society. In this sense, the enacting of cultural practices as 
well as of legal ones involved not the ‘use’ of existing traditions by colonial power, 
but rather the ‘invention of tradition’ through which culturally relevant practices 
were transformed or indeed fabricated (Hobsbawm and Ranger, 1983)

Culturally-determined notions about difference were also encoded into policy. A 
key domain for the production of ethnicized and racialized policy was the law, and 
especially the construction of different legal norms for different subject populations. 
The principal distinction established by these efforts was that separating settler and 
native, but also policy and legal practice also included the elaboration of different 
legal regimes for different types of natives. Ethnographic practice was critical to 
the establishment of these typologies and helped to buttress them with social ‘facts’ 
conceived of and legitimated within the newly professionalizing practice of ethno-
logical and legal study of indigenous populations. Often in the name of pragmatism, 
different legal norms were applied to different races and cultures—races and cultures 
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whose existence, characteristics, customs and abilities were constructed through 
the representative practices of ethnographic and historical expertise. Notions of 
inferiority and cultural difference were critical to the effort, as we see in the state-
ment of Thomas B. Macaulay. Macauly, a governor of India who was known for his 
progressive politics, noted that “the people are everywhere perfectly competent to 
hold some share, not in every country an equal share, but some share of political 
power.” Yet in India, he noted, “’you cannot have representative institutions.’ Thus 
the role of the British colonizers was “to give good government to a people to whom 
we cannot give a free government’” (Kolsky, 2005:631).

Similar processes occurred within the legal domain elsewhere in Asia and espe-
cially in Africa, where, with the introduction by the British of the system of ‘native 
courts’, customary law was more strategically deployed than perhaps anywhere 
else. As in Asia, in Africa “the customary law implemented in native courts was 
not a relic of a timeless pre-colonial past but instead an historical construct of the 
colonial period.” African customary law was in fact constructed through the complex 
intersection of political agendas promoted by different groups, principal among whom 
were the British who sought to use the law to maintain order, and African elites who 
“shaped the law to meet their needs under changing political and economic condi-
tions” (Merry, 1991:897). Efforts to support customary law in Malawi and Zambia 
became a critical strategy for the British during a period in the early 1920s when an 
“apparent	breakdown	in	order”	led	colonial	officials	to	see	“the	decline	in	traditional	
authority as a threat to the stability of the colonial regime”. The perception of the 
importance and usefulness of traditional forms of authority and customary law during 
periods of political turbulence and ‘apparent breakdown’ of the social order marks 
an uncanny similarity with present day calls for the support of traditional law and 
customary authority during an age of ‘failed states’ and the seeming collapse of the 
authority of the nation state in the face of globalization.

According to Ludsin (2003:66),

The colonial governments [in the area of present-day South Africa] recognized customary 
law for pragmatic reasons. First, the colonists feared that the majority of indigenous people 
would be unhappy under Roman-Dutch law, which would [cause unrest and thus] threaten 
colonial power. The British also recognized customary law because they believed that 
English law was too advanced to be applied to the indigenous peoples.

Yet the customary law that was applied was a compromised affair, in part 
because it was the product of research by colonial administrators conducted among 
the local strong-men and chiefs upon whom the colonial administration relied for 
the	maintenance	of	order.	Thus	‘the	official	version	of	customary	law	described	less	
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what	people	previously	did	.	.	.	and	more	what	the	government	and	its	chiefly	rulers	
thought they ought to be doing’ (South African Law Commission 1997: section 2.3.5 
cited in Ludsin, 2003:72).

The transformation of customary law involved a series of strategic considerations, 
and its practice encoded a set of ideological beliefs about the inferiority of subject 
populations and the need to civilize them. In Africa the legal concept of ‘repugnancy’ 
provides some insight into this process. As Merry (1991:897) notes, customary laws 
and practices were generally allowed except when they contradicted British law or 
were “repugnant to natural justice, equity or good conscience.” Inserted into the Acts 
and other measures that recognized or institutionalized customary law, so-called 
‘repugnancy clauses’ stated that the law could be applied “only when customary law 
did not clash with ‘the general principles of humanity observed throughout the civi-
lized world’” (South African Law Commission 1998: section 1.3.4–5 cited in Ludsin, 
2003:66). Under these clauses, certain punishments were excluded from the range of 
options allowed in indigenous courts, and certain indigenous cultural practices were 
outlawed and made subject to state sanction. Repugnancy encompassed a gamut of 
locally prevalent arrangements and practices, from polygamy and other marriage 
arrangements deemed uncivilized, to witchcraft and divination.

As several observers have noted, where post-colonial states have recognized 
indigenous customary law, these repugnancy clauses have remained in place. This 
maintenance of the notion of repugnancy is revealing. It demonstrates that within 
the context of the modern liberal state, the realm of indigenous custom and tradition 
is still understood as primordial and non-modern in important ways. The fact that 
large	numbers	of	indigenous	peoples	themselves	would	find	many	formerly	com-
mon practices repugnant also demonstrates that indigenous custom, and indigenous 
notions of justice, change over time.

The	codification	and	institutionalization	of	customary	law	in	colonial	contexts	
also had important repercussions for the exercise of power by traditional authorities. 
Because much of the thrust of this process was directed at maintaining order and 
providing colonial administrations with local bases of power from which to govern, 
the interpretation of custom invented elites, and was at the same time manipulated 
by them. In colonial India, for example, the reinterpretation of traditional land 
tenure systems facilitated the establishment of certain classes of revenue collectors 
as landlords and their transformation into royalty (Cohn, 1996:57–75). Proponents 
of traditional forms of leadership, both in the colonial era and in our contemporary 
one,	have	often	portrayed	customary	authority	as	a	defining	element	of	indigenous	
culture, one thus legitimated by indigenous people themselves. This portrayal has 
relied on ethnographic analyses of the structures which regulate indigenous society. 
Yet historically, traditional leaders have maintained their authority only insofar as 
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they were useful to colonial rulers and post-colonial regimes, e.g., for the conscription 
of soldiers, the provision of corvée labor, the levying of taxes and the maintenance 
of	order	and	social	control.	Thus	where	governments	have	reconfigured	the	roles	of	
chiefs, investing them with administrative abilities or the power of legal sanction, 
figures	whose	legitimacy	was	nominally	based	on	a	traditional	role	within	society	
have maintained their positions only by serving particularly modern institutions 
of power. In South Africa, for instance, hereditary tribal chiefs found themselves 
increasingly dependent on the Department of Native affairs for patronage follow-
ing a 1951 Act that recognized their authority. During this period, “their powers 
were increased while their legitimacy was being eroded” (Van Kessel and Oomen, 
1997:563). Here again, we must not see state projects that sought to co-opt the roles 
of chiefs for their own purposes as completed, nor as total in their effect. Insofar as 
chiefs and the populations whom they were meant to represent had to live together, we 
can assume that their exercise of power was contested, as chiefs sought to maintain 
the power afforded to them by their national sponsors while still maintaining some 
of the legitimacy afforded to them by their own people.

This betwixt and between quality of the authority of customary chiefs, which was 
cogently presented by Gluckman et al. (1949) is analyzed in great detail by West and 
Kloeck-Jenson’s discussion of traditional authority in post-war Mozambique. The 
autoridades gentilicas, the traditional authorities responsible for local government 
under Portuguese rule, relied on Portuguese support for their continued authority 
even as the Portuguese relied on them to maintain themselves in power:

Traditional	authority	figures	were	selected,	whether	by	the	Portuguese	or	by	preceding	
African conquerors, as legitimate representatives of their respective populations, and 
they depended upon the continuing recognition of their populations for maintenance 
of their titles; should an angered population protest that an autoridade gentilica did not 
truly	represent	his	people,	for	example,	he	might	be	dismissed	from	office.	.	.	By	the	same	
token, his legitimacy came to depend upon recognition by higher authorities (1999:475).

West and Kloeck-Jenson also, and importantly, demonstrate that the processes of 
imagining and instituting customary authority continued (and continue) to play an 
important role in the post-colonial setting. In Mozambique, the national liberation 
movement headed by the FRELIMO (Frente de Liberação Moçambique) struggled 
specifically	against	the	traditional	leaders,	known	as	autoridades gentilicas, used 
by the Portuguese to maintain power. After assuming power, FRELIMO’s social-
ist policies, especially including the 1979 Land Law, stripped this class of former 
intermediaries between the colonial state and the people of much of their power, 
marginalizing but not neutralizing them. Many of them then contributed their 
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considerable	influence	to	the	cause	of	the	RENAMO	(Resistência Nacional Moçam-
bicana)	insurgency.	In	the	aftermath	of	the	civil	conflict	that	ensued,	international	
donors tended to side with RENAMO, and urged power-sharing and decentraliza-
tion, including the support for a role for traditional authorities in local governance 
(ibid, 455–464). As this support became institutionalized with USAID substantial 
support in national law and policy, and in development practice, a new politics of 
betwixt-and-between has emerged, in which, for instance, NGOs have made working 
with traditional authorities a “formulaic component of projects requiring popular 
participation at the local level” (ibid, 482).

2.3 From legacies of colonial rule to post-colonial conflicts of identities

An artifact, then, of cultural and historical processes, legal pluralism both poses a 
problem for the practice of ‘governance’ and also, like most such problems, presents 
itself as a point of entry for actors seeking to transform or improve that practice. It is 
also, however, a marker of fundamental differences between systems of law or tradi-
tions of order. And here it is important to note that categorizing sets of practices and 
beliefs through which a group may seek to maintain order and regulate society as ‘law’ 
is necessarily problematic. The category of law, through which Western observers have 
interpreted such practices, may map very poorly onto beliefs and modes of regulation 
that might correspond more closely to Western notions of religion, spirituality, honor, 
warfare, kinship, etc. This difference is often stated in terms of an opposition between 
Western systems of law based on the rights of the individual within society, on the 
one hand, and customary systems that are believed to be based on the stability of the 
social group and the maintenance of harmony within the community, on the other. 
Western notions of ‘rights’ of individuals do not always square well with practices 
understood to reinforce the social order through the subjugation of the rights of the 
individual to the harmony of the group. This tension between legal traditions, which 
is further enhanced by the incommensurability of individual and collective rights, 
is written into many of the new multi-cultural/pluri-national constitutions that have 
emerged in response to the recognition of indigenous and communal rights world-
wide (Van Cott, 2000). The seeming contradiction in emphasis raises the important 
question of whether efforts to recognize indigenous customary law will help to resolve 
the	conflict	between	customary	and	Western	law,	or	will	merely	bring	it	into	greater	
relief,	escalating	the	conflict	of	values	instead	of	reconciling	it.
Where new legislation has sought to provide protection for communal rights and 
traditional authorities in the present day, a major concern voiced by critical observers 
of this phenomenon is its power to reify ethnic and cultural identities, legislating the 
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creation of political divisions between socially constructed groups. The continued 
promotion through law of distinctions between identities such as settler and subject, 
majority and minority, national and indigenous raises serious concerns about the 
ability	of	pluralist	legal	systems	to	resolve	the	conflict	between	stated	ideals	such	
as ‘equal rights before the law’ and the sets of differentiated legal (and cultural) 
identities written into that law. Commenting on the politics of ethnicity that frame 
the creation and implementation of the new South African Constitution, Comaroff 
and Comaroff (2005: 300–301) assert that,

Customary authority does not live easily with the hegemony of the liberal modernist state. 
It sanctions alternative orders of law, of justice, of the use of force, of responsibilities and 
entitlements. . . The generic citizen of postcolonial South Africa may be the rights-bearing 
individual inscribed in the new constitution, also the rights-bearing individual—typically 
urban, cosmopolitan—presumed in much mass-mediated discourse. By contrast ethnop-
olities and traditional leadership speak the language of subjects and collective being.

They go on to suggest three probable outcomes of the ‘collision’ between the two 
tendencies—on the one hand the tendency towards universal rights of the citizen 
(the imagined citizen of the modern liberal state), and on the other the tendency 
towards collective being (in the ‘ethnopolitical’ realm of customary law). These 
three outcomes are: (1) the relevance of ethnically based arguments about rights and 
entitlements is likely to grow; (2) the tendency for standoffs between ‘the kingdom 
of custom’ and the liberal state is increasingly likely to be pursued by legal means. 
Finally (3), they suggest that “whatever pragmatic outcomes might be reached, 
these arguments will persist in pitting individual against collective rights, liberal 
universalism against culture, citizens against subjects. If anything, they are liable 
to reproduce rather than to resolve the paradox of pluralism endemic to neoliberal 
nationhood” (ibid, 302).

One problem raised by the tendencies that Comaroff and Comaroff identify is that 
standoffs between the kingdom of custom and the liberal state are not only pursued by 
legal means, but often by violent ones as well. Political scientist Mahmood Mamdani’s 
Citizen and Subject: Contemporary Africa and the Legacy of Late Colonialism (1996) 
demonstrates how the identities constructed and manipulated within the colonial 
context of indirect rule (and here he pays particular attention to the role of customary 
law in this process) formed the basis for the ‘tribal’ organization of political inequality 
in Africa, and laid the groundwork for resistance to the post-colonial order based 
upon	those	same	‘tribal’	forms	of	social	organization.	Yet	Mamdani	hardly	finds	
these tribalized forms of politics emancipatory. Rather, in later work he traces the 
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roots of present-day ethnic violence in Africa to the ethnic identities created in part 
through this process. Ethnicities in colonial Africa, he asserts,

(. . .) were governed through customary laws. While civil law spoke the language of 
rights, customary law spoke the language of tradition, of authenticity. These were dif-
ferent languages with different effects, even opposite effects. The language of rights 
bounded law. It claimed to set limits to power . . . The language of custom, in contrast, 
did not circumscribe power, for custom was enforced. The language of custom enabled 
power instead of checking it by drawing boundaries around it (2001:254, emphasis in 
the original).

Arguing that settler and native were not only ethnic identities, but also political 
ones, Mamdani maintains that those identities have remained in place, and, in the 
absence of white rulers, they have been occupied by new groups—national majorities 
and ethnicized minorities. For Mamdani, then, the idea of custom ‘has been key to 
identifying, buttressing and salvaging a domestic authoritarianism as an authentic 
tradition.’ The only way out, he argues is to rethink the institutional legacy of colo-
nialism,	and	thus	to	challenge	the	idea	that	we	must	define	political	identity,	political	
rights,	and	political	justice	first	and	foremost	in	relation	to	indigeneity	(662–3)

In this discussion of customary law in the colonial and postcolonial state, I have 
tried	 to	demonstrate	some	of	 the	 implications	 that	official	support	for	customary	
law may involve. The experiences and analyses I’ve described have relevance for 
current	efforts	underway	in	Cambodia	today	for	two	reasons:	firstly,	because	similar	
projects were carried out in colonial French Indochina, and the legacy of those efforts 
can be seen today in the way that Western and national observers understand who 
Cambodia’s ethnic minorities (or indigenous peoples) are and what their legal tradi-
tion consists of; and secondly, because the practice of ethnographic governmentality 
in Cambodia, and its pursuit through the support of customary law, bears much in 
common with similar practices elsewhere. As I have sought to show, this strategy of 
rule	begins	with	the	identification	of	ethnic	others	as	populations	in	need	of	govern-
ing, often in the name of improvement. It is a practice that relies on ethnographic 
research and the development of expertise on the culture and structure of indigenous 
or ethnic minority culture, and the development of policy that encodes those notions 
within a set of authorized forms of cultural practice.

Customary	law	figures	as	one	of	the	principal	domains	within	which	such	poli-
cies can operate. And while these governmental practices are perhaps never fully 
realized, and the identities that they seek to maintain are perhaps never completely 
‘concretized,’	their	tendency	is	to	define	and	harden	oppositions	between	groups	of	
people. On the one hand, the opposition between dominant and minority ethnicities 
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are	 reified	 and	 structured	within	 a	 legal	 framework,	 through	 the	 distribution	 of	
varying forms of rights based on the categories developed through ethnographic 
practice. And on the other hand, the opposition between notions of individual rights 
that form the basis of the liberal state and notions of the collective entitlements of 
ethno-polities is found increasingly to be a point of political and legal contestation. 
The	official	reaffirmation	of	the	categories	of	ethnic	difference,	indeed,	the	construc-
tion of legal identities of ethnic difference and their mapping onto the indeterminate 
and	fluid	boundaries	of	the	identities	individuals	perceive	themselves	to	embody,	is	at	
the	heart	of	the	problem.	Whereas	the	effort	to	resolve	the	conflict	between	national	
law	and	customary	law	through	the	official	recognition	of	customary	law	is	always	
undertaken in the name of resolving an injustice done to groups whose interests are 
not adequately represented within the modern nation-state, the effect of such actions 
may be to exacerbate, rather than resolve, the tension between ethnic and liberal 
modes of organizing and governing society.

3. Highlander Customary Law in Historical Perspective

3.1 Historicizing customary law

The strategies embodied in efforts to legitimize the customary law and traditional 
forms of authority of ethnic minorities elsewhere in the world also formed an impor-
tant part of the colonial experience in colonial Indochina and in the post-colonial 
states that emerged from the processes of national liberation there. Programmatic 
efforts to institutionalize highlander customary law have historically formed an 
integral strategy of attempts to establish colonial and military control over the region. 
Two elements of this history stand out when we compare present-day efforts to sup-
port customary law with those of the not-too-distant past. First, research by scholars, 
students of law, and bureaucrats has historically provided intellectual support for 
particular programs of governing ethnic minority subjects. And second, in order to 
justify desired forms of intervention, this research generated a set of ideas about what 
kind of people these highland people were, ideas that used essentialized notions of 
race and ethnicity to distinguish highland autochthones from their lowland neighbors.
The striking similarity between historical and present-day efforts to support custom-
ary law is important for several reasons. First, as I indicated above, while advocates 
for indigenous peoples’ rights have promoted the formal recognition of customary law 
and traditional forms of authority as a measure to protect the interests of indigenous 
people, the creation of legally sanctioned identities to which different sets of rights 
adhere may exacerbate rather than resolve the tension between ethnic and liberal 
modes of governing. Second, the continuity is important because the intellectual 
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roots of the movement to codify and support customary law and traditional forms 
of authority can be traced back to the encompassing project of social organization, 
colonialism, which was both an idealistic endeavor and an effort to establish domi-
nation, often through brutal means. As a result, we must be alert to the possibility 
that, however well-intentioned they may be, present-day efforts to institutionalize 
customary law may also serve to further exacerbate conditions of domination. And 
finally,	the	continuity	between	past	and	present	efforts	is	important	because	vestiges	
of the long history of intervention into the practice of customary law and traditional 
authority are still discernible in indigenous peoples’ and others’ understandings of 
what their custom is. I do not mean to suggest here that members of ethnic minority 
groups today are unwitting dupes of processes through which their identities have 
been created. Indeed, individuals in ethnic minority societies have played important 
roles in the history of the region and many individuals are aware of and can provide 
insightful commentary about the ways that their own traditions and forms of authority 
have emerged and changed throughout recent history. As I have indicated, strategies 
of governing that propose certain types of ethnic identity are always contested and 
worked out. Rather, I simply wish to emphasize that the set of practices in use in 
the	highlands	today	that	might	be	classified	as	traditional	forms	of	authority	and	
customary law are neither traditional nor customary, but are, rather, the outcomes of 
historical and ongoing contestation and accommodation. In fact, whatever customary 
law and forms of authority exist in the highlands today must be understood as the 
outcome of an ongoing encounter between highland people and external actors, an 
encounter that has lasted centuries, and one in which external actors often had the 
upper hand. Because arguments in favor of customary law and authority tend to trade 
in the authenticity of these practices i.e., by asserting their legitimacy and relevance 
for ethnic others faced with imposed cultural change from the outside, it is important 
to recognize the compromised nature of this authenticity.

The use of customary law as an instrument of political expediency in the highlands 
has been investigated in great detail by the anthropologist Oscar Salemink, notably in 
his authoritative volume The Ethnography of Vietnam’s Central Highlands (Salemink, 
2003; see also Salemink, 1991, 1995, 2000). The practice of describing, cataloging, 
promoting and recognizing customary law varied according to the political necessities 
of a given moment or setting, but it was always associated with attempts to establish 
rule over the highlands by outsiders, French or Vietnamese, often as part of a strategy 
to divide the highlands ethnically and geographically from the surrounding lowland 
states. Because the knowledge generated by research on highlander custom and 
forms	of	authority	was	integrated	into	official	policy	and	law,	these	efforts	not	only	
recorded customs, they also helped to forge highlander identity. Salemink’s analysis 
helps us to understand the historical bases for Condominas’ (1966:168) insights about 
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the tribalization of the highland groups as a result of these efforts, as well as the later 
movement to highlander ‘ethno-nationalism’ described by Hickey (1982).

During the early 20th century, the expansion of the French administration into 
the highlands saw the production of a number of texts on highlander society. The 
production of these texts was motivated by the need to understand the varied societies 
over	which	the	colonial	power	sought	to	extend	its	rule.	Influenced	by	contemporary	
thinking in French anthropological theory which saw the social norms governing 
the arrangement of society as a form of juridical social control, several of these 
early ethnographic studies were presented as studies of customary law. Dournes 
(1988:10) provides a list of early texts that were, essentially, analyses of customary 
law, including Canivey (1913), Cunhac’s (1921) Notice précisant certaines bases 
du droit coutumier en région Moï, Adelé (1931), and Cassaigne’s (1937) Coutumier 
Koho. These and other customary law descriptions were known as coutumiers. 
They	were	essentially	codifications	of	 the	norms	of	highlander	groups	 through	a	
legal-ethnographic modality of writing that focused largely on the transgressions and 
forms of sanction through which highland societies maintained social order. These 
and	later	codifications	emerged	in	concert	with	a	series	of	customary	law	courts,	
called tribunaux coutumiers,	the	first	of	which	was	established	in	Kontum	in	1913.

It was the efforts of Léopold Sabatier, who from 1913 on served as Délégué and 
later Résident	in	Darlac,	which	would	have	the	most	far-reaching	effects	on	the	field	
of customary law. Sabatier, like other administrators in the highlands, was faced with 
the daunting task of bringing order to an often rebellious and chaotic hinterland. In 
response, he introduced a strongly paternalistic policy by the French towards the 
Montagnards, which sought to win them over to the French cause. Darlac was an 
area dominated by the Rhadé (now often referred to as Edé), and it was Sabatier’s 
opinion that the Rhadé, like other highland groups, were tending toward moral 
and cultural decline and were in need of French protection against incursions by 
Vietnamese,	and	by	outside	influences	including	Chinese	traders	and	French	mis-
sionaries.	To	protect	the	Rhadé	from	outside	influence,	he	closed	the	province	off	to	
outside	influence,	while	simultaneously	devising	programs	to	support	Rhadé	culture,	
language, and customs. In 1915 Sabatier oversaw the creation of a Franco-Rhadé 
school that trained the children of local elites to read and write Rhadé. He also made 
a study of the traditional verses and invocations used by the Rhadé during dispute 
resolution,	which	was	published	first	in	Rhadé	as	H’Druom hra kley due (Sabatier, 
1927; the title means ‘Book of litigations’ according to Dournes, 1988:11) and then 
in a posthumous translation by the director of the Darlac Franco-Rhadé school, 
Dominique Antomarchi (Sabatier and Antomarchi, 1940).

For	Sabatier,	 the	codification	of	customary	law	was	a	critical	strategy	for	 the	
maintenance of Rhadé culture in the face of the domination threatening them both 
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from the ethnic Khin Vietnamese and from forces generated by the expanding French 
colonial presence. His policy with respect to Vietnam’s various ethnic groups was 
‘to each their chiefs, to each their judges, to each their laws.” (Circulaire du 30 juillet 
1923, centre des Archives d’Outre-Mer, fonds du Résident Supérieur du Cambodge 
(ANC/RSC) 409 in Guérin, 2003:262). Salemink’s quote of Sabatier’s admonition to 
the Rhadé aptly captures the crux of his approach. The foreigners, Sabatier exhorted,

Think that you don’t have laws, but that is not true, for you have them like your ancestors 
had before; they had designed them to protect the land, the soil and the population of 
Darlac. But you have forgotten them, and the few—if any—among you who know them 
use them to confuse and repress the inhabitants . . . For this reason you have become 
cowardly and fearful; your villages are depopulated, your race is vanishing . . . So, if you 
don’t want to be deprived of your lands, if you don’t want to be the slaves of strangers, if 
you want your villages to become large and populated as in the past, then learn your laws, 
obey them always. (Sabatier and Antomarchi, 1940 in Salemink, 2003:81)

Yet the customary law recorded by French experts through their observation of 
local proceedings soon became transformed by the application of French scholarship 
to the subject. French interpreters held preconceptions about the Moïs (preconcep-
tions that were in part inculcated in them through their training) that led them to 
translate local concepts and terms into equivalencies that made sense within the 
juridical framework through which they, as observers, understood the processes 
and systems they described. Furthermore, the French analysts of traditional law, 
most of whom held positions of authority within the French colonial government or 
within	the	Catholic	Church,	intentionally	modified	the	texts	of	oral	traditions	to	meet	
their	own	needs	of	what	indigenous	law	should	be.	These	modifications	included,	
for	instance,	the	sanctioning	of	authority	figures	through	whom	the	French	sought	
to exert control over an often rebellious population. The coutumiers produced by 
legal scholars thus interpreted local practices through the lens of the French legal 
tradition, and furthermore altered the legal tradition so that it would accord with 
French notions of propriety and guide the ethnicized subjects towards more exemplary 
forms of behavior.

These	modified	 legal	 texts	were	 soon	used	as	 the	basis	 for	deciding	cases	 in	
the formal customary law court—the tribunal coutumier established in Darlac in 
1923. As the success of the Sabatier reforms became known, similar policies were 
enacted throughout the highlands, at the urging of Sabatier and his backer Pierre 
Pasquier, the Résident Supérieur of Annam. As Guérin (2003:263) notes, “the policy 
defined	by	Sabatier	and	Pasquier	would	subsequently	serve	as	a	model	for	the	other	
regions of the Union. Délégués and Résidents posted among the Mnong, the Jarai, 
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the Rhadé, the Bahnar, the Stieng, the Brao, etc. would record the customary law 
that they compiled, they would oversee the removal of Vietnamese, of Cambodians, 
and of Laotians, they would open schools” in native languages. By 1923, Salemink 
(2003:139) notes, the colonial administration had instructed the Residents to see to 
it that coutumiers were compiled for every ethnic group in the Central Highlands. 
Especially in Annam, these customary laws were being used as the basis for court 
proceedings, building a record of jurisprudence and case law that served as a basis for 
the administration of justice by Montagnard judges and French administrators alike.

In part because of the animosity felt towards Sabatier by plantation owners and 
other colonial investors and businessmen (an animosity that was reciprocated), the 
Sabatier reforms fell out of favor for a period during the 1920s and 1930s. Yet with 
the rising specter of Vietnamese nationalism and the expanding activities of the 
Viet-Minh, and following a series of uprisings and millenarian movements in the 
highlands that were interpreted as signs of political discontent, by the late 1930s 
support for customary law again came into favor, again in the service of establishing 
a direct relationship between the French administration and the Montagnards. This 
new emphasis on customary law formed part of a long-term strategy of territorializa-
tion of French power that would culminate in 1945 in the detachment of the Pays 
Montagnard du Sud Indochinois from the rest of Vietnam, and its rule under a statut 
particulier, or special status, until Vietnamese independence in 1955. The political 
realities of the period, including the appointment in 1937 of a new Governor General 
in Indochina by the newly elected Popular Front government in France, led to the 
production of a series of reports addressing ‘la question Moï’ and establishing a policy 
for penetration in the Pays Moï. These reports and policy papers essentially recom-
mended a return to the policies initiated by Sabatier, among which were included 
the defense of the Montagnards against incursions from the Vietnamese, efforts to 
sedentarize	shifting	cultivators,	social	assistance	especially	in	the	field	of	education	
and	medicine,	and	the	use	of	policies	designed	specifically	for	the	realities	of	the	
highlands, including the implementation of customary law (Hugues, 1937; Guérin, 
2003: 264; Salemink, 2003: 137). The new strategy resulted in the publication of 
a number of new coutumiers including studies by Gerber (1951), a young Jacques 
Dournes (1951), Guilleminet (1952) and Lafont (1963).

As in all ethnographic writing, the original transcribing of customary law involved 
multiple	filtering	processes—from	the	decisions	by	various	authors	of	the	coutumiers 
as to what practices were important elements of the tradition, to the translation of 
indigenous terms to match French legal terminology, to the detailed commentary 
and guidance for the implementation of customary law which formed an intrinsic 
part of the published monographs, from Sabatier on. Commenting on Sabatier’s 
famous coutumier, Salemink (2003:82) notes that ‘the selections, formulations and 
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translations	not	only	 reflected	French	 legal	concepts,	but	many	‘laws’	were	even	
consciously	modified	or	invented	in	a	way	which	benefited	French	colonial	rule.’	The	
French experts on customary law consciously and intentionally transformed the law 
they recorded to meet with French strategic interests and notions of morality, and 
they were explicit in their editorial and transformative engagement with the laws 
that they were simultaneously recording, interpreting, and, at times, inventing. As 
Guilleminet noted, ‘the principles stated in each article . . . are the result of a slow 
and	progressive	modification	of	customs	that	adapt	by	themselves,	or	by	decision	
of the chiefs and assessors . . . to the new needs of the era, to the desire that the 
political Administration has to reform them without shocks’ (Guilleminet, 1952:101 
in Salemink, 2003:157).

As support for customary law went in and out of favor with varying French 
regimes, the changing political context had an effect on the actual content of the 
tradition. The original meanings of the series of poetic recitations, ‘conciliatory 
sayings,’ and cultural codes of conduct which were encoded into the coutumiers 
were further transformed as they became the basis for jurisprudence enacted in the 
customary	law	courts.	There	was,	in	essence,	a	feedback	mechanism	in	place:	first,	
the	early	codifications	of	customary	law	were	used	as	the	basis	of	legal	proceedings	
overseen by indigenous judges; then, later observers used these proceedings to form 
their own understandings of what the traditional law was. Thus, according to Dournes 
(1988:11), the lengthy coutumier of the Bahnar published by Paul Guilleminet in 
1952 was “concerned not with the people’s customary law per se, but rather with the 
system of laws employed by the French colonial administration in its dealings with 
the Bahnar.” Similarly, the coutumier of Jarai law compiled by Pierre Bernard Lafont, 
Tılıi	Djuat (1963), was collected by observing the proceedings of the customary law 
courts in Cheo Reo and Pleiku, and by conducting what would nowadays be called 
‘workshops’ with the French-appointed Jarai judges charged with administering 
this	law.	The	process	of	transcription,	modification	and	institutionalization	had	so	
changed the content of ‘customary law’ that the coutumiers produced in the 1950s no 
longer attempted to analyze an oral literature that included a series of ‘conciliatory 
sayings,’ but rather presented second- and third-order political appropriations of 
these sayings as customary law itself.

It is important to recognize that while the ‘feedback mechanism’ I’ve described 
operated	at	 the	level	of	 the	official	 transcription	and	encoding	of	customary	law,	
there	is	no	good	description	of	the	ways	that	the	official	versions	of	customary	law	
practiced in the tribunaux coutumiers was embraced or used in the village setting. 
That	is	to	say	that	while	an	official	version	of	customary	law	existed	and	affected	a	
portion of the population, it almost surely never completely transformed the practice 
of	conflict	resolution	or	‘legal’	procedures	at	the	level	of	the	village,	and	may	have	
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had little effect in many areas. Lafont (1963), for instance, describes consultations 
with Montagnards ‘judges,’ so we can assume that the expertise they had developed 
through their involvement with the French-authorized customary law tradition 
circulated to the local or district level through their involvement in cases there.

The institutionalization of customary law was never as advanced in Cambodia 
as it was in Annam. Indeed, the area that is now northeast Cambodia was far more 
of a hinterland than much of the Central Highlands region in Annam, and French 
control	over	the	region,	or	indeed	interest	in	it,	was	significantly	less	well	established	
than it was in what is now Vietnam. While the French took seriously their civilizing 
mission (and with it the instruction and improvement of the races sauvages whom 
they sought to elevate), its extension to the highland people in what is now present-day 
Cambodia	was	incomplete,	hindered	by	difficult	terrain,	a	scarcity	of	population,	
the presence of malaria, and restive populations who did not welcome the French 
presence and who succeeded in killing several administrators and explorers well into 
the 20th century (Guérin, 2003; see also Guérin in this volume).

Even so, following the (tenuous) establishment of French control in present-
day	Mondulkiri	Province	at	the	turn	of	the	century,	French	colonial	officers	were	
instructed	“to	settle	conflicts	in	accordance	with	the	autochthonous	customary	law”	
which they were to learn through consultation with elders, known as koragn in 
Phnong	(Guérin,	2003:79).	There	is	evidence	of	similar	instructions	to	French	officials	
in other posts in the Cambodian highlands, including a 1905 instruction to the chief 
of the post at Siem Pang to respect local custom and allow the practice of custom-
ary law (Guérin, 2003: 139). While Cambodian law was eventually promulgated in 
Stung Treng and Kratie Provinces (which encompassed the present-day Ratanakiri 
and Mondulkiri), the vast log of cases reveals that Cambodian and statutory law was 
never	imposed	in	any	significant	way	on	the	highlanders,	who	were	only	participants	
in legal proceedings that involved cases brought by or against Cambodians, Laos, 
Chinese or Vietnamese, or those involving banditry or murders in which the French 
authorities sought to quell possible unrest. Where we have evidence of the use of 
customary law in what is now Cambodia, the French interpreted it as they did in 
Annam, that is, they interpreted it largely in the service of their own political and 
moral agenda. Executions, slavery, reprisal raids, sorcery and trial by molten lead 
were all made illegal. Justifying the extension of French rule over colonial Indochina 
on the grounds of the moral legitimacy of their ‘civilizing mission,’ the administration 
spent a great deal of effort attempting to eliminate slavery and debt-servitude, an 
effort that proceeded quite slowly, given that slavery was totally integrated into the 
customary law of the [highlander] populations (Guérin, 2003:146).

In assessing the content of traditions of customary law in Cambodia, we must 
also	take	into	consideration	the	flow	of	history,	people	and	cultural	information	back	
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and forth across national borders. These borders, which have shifted position over 
the	years	(and	which	continue	to	shift	today),	have	never	truly	contained	the	flow	of	
people or of ideas in the area. We know, for instance, that ethnic groups have travelled 
back and forth across these borders continuously during the past century, and that 
they have also chosen to settle on one or the other side of a border when political 
conditions there were favorable (Guérin, 2003: 134–5). Thus while the customary 
law practiced in Cambodia did not face the same kinds of active manipulation as 
did that of Vietnam, it seems likely that ideas about customary law, including the 
oral tradition, the nature of rules, the forms of punishment, etc. were included in the 
kinds of cultural data that passed back and forth across borders. Further ethnographic 
research is needed to determine the nature of these exchanges, and it may simply 
be too late to know if the ideas about law that travelled in this way included ideas 
about	law	that	were	influenced	by	the	official	versions	of	customary	law	that	French	
ethnographic practice had formalized.

3.2 From history to critique of customary law

This abbreviated historical contextualization of customary law in the region allows 
for several observations with relevance for present day efforts to support traditional 
law.	The	first	of	these,	as	I	have	tried	to	show,	is	that	support	for	customary	law	never	
occurred in a vacuum. It was always a tool for governing, and it was always tied to 
a political ideology, such as the urge towards improvement encoded in the mission 
civilisatrice, and to a political strategy, such as the detachment of the Central High-
lands from the lowland areas when that strategy served a military purpose. Perhaps 
more importantly, colonial intervention and the political projects for which customary 
law became an instrument transformed indigenous society in far-reaching ways. 
These transformations were never merely the result of machinations by the colonial 
state or later governments, but were rather the result of a series of encounters and 
negotiations among many actors. Important outcomes included the imposition of the 
notion of the tribe as a form of social organism, and the conceptual opposition of these 
tribes or ethnicities to those of the lowlands. As Condominas (1966:167–8) writes:

Colonial conquest ruptured not only the small-scale partitioning [cloisonnement] of 
these miniscule groups, but also projected them into the colonial social space. In fact, 
it is not merely a question of an imbrication within an empire or within the territory of 
an empire, but rather a remodeling of the whole society. . . . Owing to the necessities of 
administration, the cantons were regrouped into tribes: the unity of language and culture 
accentuated the effect of this forced opening and led to tribalization (in contrast to the 
detribalization that was so deplored elsewhere). . . . Alongside of programs animated 
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by a real spirit of defending Montagnard interests . . . one sees the implantation of the 
political problem of ‘divide and rule’: stimulating the antagonism of the Montagnards 
vis-à-vis the people of the plains allowed [the colonial administration] to install itself in 
politically secure positions.

This process of tribalization, which has been expanded on by both Salemink and 
Hickey (in his discussion of the emergence of ethno-nationalism), thus constructed 
and reinforced highlander ethnic identity, while at the same time promoting senti-
ments of antagonism towards the people of the plains. In the legal arena, as governing 
powers	sought	to	instrumentalize	customary	law,	the	codification	of	law	by ethnic 
group tended to reinforce the notion that hard cultural boundaries divided language 
groups into tribes or separate ethnicities. The understanding of customary law that 
emerged	from	this	process	overlooked	the	fluidity,	the	flow	of	cultural	information,	
and the adaptability that characterized those systems. The processes of transforma-
tion involved not only the instrumentation of a system of customary laws, but also 
the realignment of the ‘traditional’ authorities responsible for leadership in highland 
society, incorporating the loose structures of village social organization within the 
larger political apparatus of the district, province, colony and nation.

A second observation, that I have also tried to stress, is that successive recon-
ceptualizations of customary law changed peoples’ understandings of that law. As 
customary law became a tool of political expediency, it was subjected to a series 
of transformations that allowed it to serve new purposes within the radically new 
colonial setting. This began with the reinterpretation of the body of oral tradition, 
conciliatory sayings, and customs as a set of rules and laws. Added to this was the 
application of French notions of morality and proper behavior, through which the 
laws	were	filtered	and	 interpreted.	Guérin’s	observation	 that	slavery	was	‘totally	
integrated into customary law’ provides the perfect example of this. While slavery, 
sorcery and other practices that the French found unsavory formed integral parts 
of ‘traditional’ society, customary law as it was recorded and implemented served 
a colonial policy that sought to eliminate these practices at every turn. The erasure 
from	codified	customary	law	of	practices	which	were	thought	to	be	uncivilized	and	
immoral by the standards of colonial administrations falls under the category of what 
came to be known as ‘repugnancy’ in other parts of the colonial world.

As a result, we must understand that customary law is in fact a cultural production 
that has emerged from a long encounter with outside forces: like all social practices 
in the highlands today, it is an institution with a decidedly colonial past. A report 
by the Commis des Services Civils de l’Indochine about present-day Ratanakiri and 
Stung Treng noted that while the khas (savages) did not have any legislation of their 
own, ‘[they have] conserved the procedures of the Siamese who are moreover a great 
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influence	on	them,’	and,	furthermore,	‘the	Laotian	legislation	is	equally	known	to	
them’ (Bruel, 1916:30). Here again we see that highland notions of justice and the 
rules they used drew on, and emerged from, their encounters with others. Given this 
history, we must not consider indigenous customary law an ‘authentic’ production 
of a culturally isolated people newly faced with challenges from the outside world. 
Rather it would be truer to see today’s customary law as the outcome of a historical 
encounter between various groups of highlanders and the outsiders with whom they 
were in contact, and who often exerted a somewhat compromised domination over 
them. The norms, ideas, and practices which are today presented as traditional were 
worked out, and continue to be worked out, through such encounters.

My	 purpose	 in	 drawing	 out	 the	 transformations	made	 to	 official	 versions	 of	
customary law is not to suggest that the customs and practices of highland people 
in Cambodia today look the way they do simply as a result of erasures and altera-
tions imposed on them by colonial powers. Colonial transformations of this sort 
never reached many highland villages in Cambodia, and, furthermore, highlanders 
have themselves been agents of the political and cultural changes that they have 
experienced. We may furthermore assume that as highlanders came into contact 
with new notions of justice and new norms of behavior, they adopted and perhaps 
transformed those which seemed useful to them; highlanders in Cambodia today 
often voice this understanding. Rather, I want to stress that, just as in other parts of 
the world, the process of recognizing and claiming legitimacy for customary law was 
part of a larger process of ethnographic state-making. Furthermore, just as in other 
parts	of	the	world,	these	processes	formed	part	of	a	larger	strategy	to	control	conflict	
and to contain the divisiveness that threatened the advancement of colonial power.

In assessing the nature of highland customary law as the outcome of a process 
of struggle and compromise, it is useful, too, to bear in mind that the custom which 
this tradition emerges from was one that does not strike observers today as a model 
upon which to construct a tradition of human rights. Historical analysis of customary 
practices dispels some of the romance that Westerners tend to impart to indigenous 
society, either consciously or, more frequently, unconsciously. Here is Cupet’s account 
of one customary law proceeding, based on his observations in the early 1890s:

The most frequently used judicial tests are those of water and molten tin. For the former, 
two	sticks	are	planted	in	the	bed	of	a	river	which	is	sufficiently	deep.	The	two	adversaries	
each	grab	one,	in	order	not	to	have	to	fight	the	currents,	then,	when	a	signal	is	given,	
both	plunge	under	the	water.	The	one	who	comes	up	first	is	guilty.	For	lack	of	a	river,	
one can have recourse to the test of molten tin. Here is a fact which I was told in Ban 
Dôn. A rich inhabitant refused a poor devil a small service. Some time later a member 
of his family fell ill. He accused the solicitor of having cast a spell and forced him, in 
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order to justify himself, to dip his hand into molten tin. ‘If he is not burned,’ he stated, 
‘his innocence will be accepted; the spirits will never let anybody but the guilty ones 
be punished.’ The unfortunate man, whose belief in the justice of the spirits is not very 
great, admits his imaginary crime rather than try the thing out, and he is sold as a slave. 
(Cupet, 1998 [1893]:85)

Adhemard Leclère provides a similar account:

The guilty party is arrested, led before all the men assembled to judge him, including 
those close to him, and according to the case, he is condemned to be sold, or to be killed, 
and	is	massacred	in	 the	field.	In	certain	doubtful	cases,	he	 is	kept	for	 trial	by	ordeal.	
Flight	[of	a	servant]	is	punished	by	a	fine;	adultery,	by	the	punishment	of	enslavement	
to the husband or sale outside the tribe; an insolvent debtor, who is known to have no 
intention of paying and who lacks numerous protectors, may be arrested, both he and all 
his family, and sold outside of the tribe. I have on more than 20 occasions had to occupy 
myself with such affairs. Witches and sorcerers—the latter more rare than the former—are 
made to undergo trial by molten lead which is poured over the hand. If the hand is burnt, 
the accused is convicted; if it is not damaged, she is proclaimed innocent; if the accused 
rejects the ordeal that she fears and that could be no other than disfavorable to her, she is 
convicted.	The	punishment	is	that	of	death	inflicted	outside	of	the	village,	away	from	all	
the habitations . . . (Leclère, 1898:161–2 in Guérin, 2003:27)

The accounts of Cupet and Leclère are clearly shaded by their authors’ experiences 
as agents of the French administration, and should be interpreted with that position-
ality in mind. Yet while they are old, these accounts are not merely archaic—the 
practices they recorded survived (and continue to survive) well into the 20th century. 
Gerber’s (1951) coutumier of the Stieng continues to mention trial by ordeal using 
molten lead, and highlanders today continue to use the ordeal of submersion under 
water to determine guilt. The accounts raise important issues. First, they alert us 
to	the	possibility	that	within	the	field	of	customary	law,	as	within	any	other	kind	of	
law, the wealthy and powerful can (and do) manipulate the system to their personal 
advantage. Second, they show us that traditional law developed within a society in 
which the belief in sorcery was quite strong and in which forms of slavery and debt 
servitude were prevalent. Indeed, customary law seems often to have been designed 
to regulate these practices. Finally, they alert us to the fact that cases were often 
decided using practices that would seem arbitrary, superstitious and cruel to most 
Western and many indigenous observers.

This discussion of the historical tradition within which customary law and 
traditional authority has been constructed and used within the context of attempts 
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to govern the highland region of which northeast Cambodia forms a part provides 
some context within which to understand current attempts to promote traditional law 
for the sake of improving the lives of highland people. While Cambodia was never 
subject to the same level of intervention that the neighboring Central Highlands 
received, none the less it is instructive to observe that efforts to implement some 
form of customary law have been an element of governmental policy in the region 
for over a century. It is also useful to observe the similarities between the approach 
that has been pursued here and in other colonial and postcolonial encounters. These 
similarities alert us to the operation of similar techniques of government in Cambodia 
as are at work elsewhere in the world—techniques that transform the categories of 
identity and ethnicity into categories through which government is undertaken. These 
similarities also raise the possibility that present-day efforts to gain legitimacy for 
customary law and traditional forms of authority, while well-intentioned, may open 
the way for similar effects: the attachment of rights to ethnic identities, the hardening 
of those identities, and the aggravation of ethnic tensions instead of their resolution.

4. Access to Justice

4.1 The Access to Justice Program of the United Nations Development Pro-
gramme

Access to Justice (referred to by the acronym ‘A2J’) is an international initiative of the 
United Nations Development Programme that cuts across regional and departmental 
boundaries at the organization. The approach has been undertaken and guided by the 
Democratic Governance focus area of UNDP, and has been promoted through the 
institution’s	Oslo	Governance	Center,	and,	in	Asia,	through	the	Asia-Pacific	Rights	
and Justice Initiative run out of UNDP’s regional center in Bangkok. The program is 
also	linked	to	several	other	large	organizations	and	initiatives,	including	the	Office	
of the High Commissioner for Human Rights and the (UN-sponsored) Commission 
for the Legal Empowerment of the Poor. Access to Justice programming, partially 
funded by a line item for Access to Justice and Human Rights in UNDP’s Democratic 
Governance Thematic Trust Fund, has supported projects in a wide range of countries 
including Sierra Leone, Guatemala, Iran, China, and Georgia. Activities supported 
by the Bangkok Regional Centre have included projects in Mongolia, India, the 
Philippines, Vietnam and Cambodia (UNDP, 2004 and 2005; CLEP, 2007).

The ideas underlying the Access to Justice Programme will be familiar to 
anyone working in development presently. Policy papers and analyses produced by 
the program make the case for a ‘rights-based approach’ to development, and assert 
that overcoming poverty is meaningless, if not impossible, in the absence of access 
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to justice for poor and marginalized people. As Access to Justice Adviser Rajesh 
Choudree noted at a recent conference, the struggle for poverty requires development 
practitioners to become ‘evangelists for justice’ (Choudree, n.d.: 2). The emphasis of 
access to justice programming is on the poor and especially on marginalized groups, 
who are often disadvantaged when they seek redress from the national justice system. 
Examples of marginalized groups targeted by the program include migrants, people 
living with HIV/AIDS (assigned the unfortuitous acronym ‘PLWHA’), women, 
slum dwellers, and indigenous people. Access to Justice programming also focuses 
on	supporting	various	forms	of	alternative	dispute	mechanisms,	conflict	resolution	
and other aspects of the ‘informal’ legal system, because “informal and traditional 
mechanisms of justice are often more accessible to poor and disadvantaged people 
and may have the potential to provide speedy, affordable and meaningful remedies 
to the poor and disadvantaged” (UNDP 2004:4). With respect to indigenous people, 
a practitioner’s guide notes that:

Indigenous peoples and minority groups (ethnic, religious, linguistic, etc.) are often mar-
ginalized by the State and society. Their culture and traditions are commonly ignored, or 
worse, systematically erased. Dominant groups have historically pursued various policies 
of assimilation, apartheid, oppression or discrimination. The rights of indigenous peoples 
and minority groups are often unprotected and they face considerable obstacles when they 
attempt to seek justice through formal channels (UNDP, 2005:165).

Access to Justice programming directed at indigenous peoples thus tends to 
encourage the support of traditional and non-formal justice mechanisms such as 
customary law. As an A2J Practice Note (UNDP, 2004:8–9) indicates, “in some 
societies, the disadvantaged and other marginal groups prefer the traditional justice 
system over the formal one [and] in such societies traditional and customary systems 
usually	resolve	90	per	cent	of	conflicts.”	Access	to	Justice	projects,	then,	are	encour-
aged to assist developing countries to “establish clear laws protecting indigenous 
peoples and minority groups,” and to “work with traditional and indigenous justice 
systems.” Projects are encouraged to assist in documenting indigenous traditional 
law and to support the recognition of that law by governments.

In Cambodia, the Access to Justice Project is a joint undertaking of the Cambodian 
Ministry of Justice (through the Council of Legal and Judicial Reform) and UNDP. 
The three-year project, which has a budget of USD 1.6 million, works in 20 communes 
in Kompong Speu, Kompong Chhnang, Ratanakiri and Mondulkiri provinces. The 
project “envisages an integrated formal and informal justice system in Cambodia that 
will become functionally effective, more responsive and more accessible especially 
to the poor, to women and to indigenous people” (UNDP Cambodia 2006:1–2). These 
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three	marginalized	groups	are	explicitly	identified	as	the	three	target	groups	for	the	
A2J Cambodia program in the document that forms the basis for A2J activities in 
Cambodia, Yrigoyen Fajardo et. al.’s (2006) report, Pathways to Justice: Access 
to Justice with a Focus on Poor, Women and Indigenous Peoples. The Pathways 
report is an extensively researched framing document that presents the Access to 
Justice concept within a Cambodian setting, analyzes the problems of legal access 
for marginalized groups in Cambodia, and provides recommendations for future 
policy programming by UNDP and the government.

In addition to providing a detailed analysis of the problem of access to justice in 
Cambodia, Pathways provides an explicit accounting of the operating principles upon 
which the program is based. By delving into the analysis presented in the report, by 
connecting the ideas in the report to the ideas developed within the global Access 
to Justice network, and especially by looking at the ways that the report constructs 
and	recommends	 intervention	 into	 the	field	of	 indigenous	customary	law,	we	get	
a sense of the ways in which the Access to Justice program forms part of a longer 
historical tradition of intervention into ‘indigenous’ society in the states that make 
up the former Colonial Indochina.

4.2 The Role of Government in Providing Justice

As with perhaps all policy or governmental undertakings that seek to effect change 
among indigenous people, the Pathways report encodes a number of ideas about the 
appropriate form of government in Cambodia, and about who ‘indigenous’ people 
are.	The	identification	and	production	of	a	certain	kind	of	indigenous	society	is	a	
necessary precursor to the formulation of strategies through which to govern them. 
The assertions and recommendations made in the Pathways report and in the A2J 
literature provides an insight into its proponents’ understanding of the practice of 
government. While the authors assert a ‘rights-based approach,’ and are clearly 
concerned with alleviating poverty and with insuring the rights of marginalized 
people, the logic of the argument in the report is one that privileges the application 
of economics in the administration of rights. That is to say, a micro-economic model 
is applied to the notion of rights, such that the demand for, and supply of ‘justice’ is 
conceptually	fit	to	a	supply	and	demand	curve.	The	450-page	report	contains	four	
main sections: a theoretical and methodological introduction, an analysis of the ‘social 
demand for justice’, an analysis of the ‘supply of justice services’, and a conclusion 
and recommendations section. As a footnote (p. 21) makes clear, the notion that 
there	is	a	supply	of,	and	a	demand	for,	justice	is	‘taken	by	analogy	from	the	field	of	
economics and adapted to the justice sector.’ A central tenet of the report—one that 
is	outlined,	for	instance,	in	the	five	‘factual	premises’	that	govern	the	report—is	that	
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justice is subject to the laws of supply of demand, and while there is a high demand 
for ‘justice services’ in Cambodia, the supply of justice services is not adequate to 
the demand. This argument leads to the conclusion that alternative dispute resolution 
mechanisms, such as indigenous customary law, can sometimes provide justice in 
cases where the state is unable to.

The	appreciation	of	 justice	as	a	kind	of	commodity,	subject	 to	fluctuations	in	
demand and supply, is not original to the Cambodia A2J project. Programming for 
Justice,	the	A2J	practitioner’s	guide	produced	by	the	Asia	Pacific	regional	program,	
similarly urges practitioners to assess the ‘supply of remedies’ and the ‘demand for 
remedies’	in	their	analysis,	and	notes	that	‘together	with	insufficient	capacities,	risk	
is a major obstacle to effective access to justice’ (UNDP 2005:6). Supply, demand, 
risk—the	commodification	of	justice	and	its	contextualization	within	the	language	
of the market seems an unlikely starting point for a program designed to provide 
a ‘rights-based approach’ to development. Implied by this logic is the notion that 
justice has a market price, and, by extension, that marginalized people are not able 
to pay the high price to obtain justice in the marketplace. The Access to Justice 
formulation offers them an alternative product—the justice that can be obtained 
through alternative dispute resolution, customary law, and other ‘local’ approaches 
that are less expensive. It is not too much of a stretch to see this movement towards 
supporting informal, alternative, or ‘traditional’ forms of dispute resolution, in the 
absence of the formal sector’s ability to provide justice, as a kind of ideological cover 
for the retreat of the ‘welfare state’ away from such formerly basic roles of government 
as the provision of justice. The encouragement of alternative and informal dispute 
resolution mechanisms, including the support of indigenous customary law, can 
thus be seen to be part of an ongoing process of transformation within the practice 
of development and indeed of government generally. A table in Pathways entitled 
‘Supply of Justice Services’ envisages the provision of ‘justice services’ in this way:

Possible providers of justice 
services

-Judiciary
-ADR (mediation, conciliation, arbitration)
-Customary justice
-Indigenous	law	and	conflict	resolution	methods
-Informal mechanisms for the resolution of disputes

State’s role -Coordination
-Guaranteeing human rights

Chart 5, p. 25, in Yrigoyen Fajardo et. al., 2006.

This	set	of	observations	points	to	two	problems.	The	first	is	that	the	Access	to	
Justice program promotes the ideas that marginalized groups should look elsewhere 
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for their justice, that they should seek alternatives because the state cannot be 
reformed to fully insure their rights through the formal legal system. The obvious 
question	here	is	why	non-formal	conflict	resolution	is	posited	as	a	cure	to	the	problem	
of a broken formal legal system. Shouldn’t marginalized people, ethnic minorities 
among them, enjoy the same legal protections as other Cambodians? The Access to 
Justice Literature does not expend much effort investigating how the formal system 
might be reformed to afford legal protection to minority people. The second, and 
perhaps more important problem, is the way that the creation of alternative statuses 
and the promotion of, for instance, ‘indigenous law’ creates a legal identity for 
the marginalized or indigenous person. Like other programs that seek to promote 
indigenous people’s rights through the elaboration of policy and legal initiatives 
designed to address their particular concerns, the introduction of these reforms create 
sets of expectations about who ethnic others are and how they are meant to behave. 
I investigate this process in a bit more detail in the following section.

4.3 Cambodia’s ‘Indigenous People’

In addition to encoding a series of beliefs about the proper form of government and the 
role of the state, the Pathways	report	identifies	and	describes	Cambodia’s	‘indigenous	
people’ as a marginalized population with limited access to justice. Few would dispute 
the fact that ethnic minority villagers in Ratanakiri, Mondulkiri and elsewhere are 
the victims of expropriation and disenfranchisement by powerful individuals who 
often use the legal system as a tool of that expropriation. There is overwhelming 
evidence for this state of affairs and instances of this abuse are well documented in 
the Pathways	report	and	elsewhere.	Yet	what	I	find	interesting	about	the	report	is	
the way that it constructs highland society as a certain kind of social formation, one 
that matches expectations generated in international discussions about the rights of 
indigenous people, and one which allows for a certain set of interventions. In this 
activity, as well, Pathways uses analytical tools and categories that are drawn from 
the globalized discourse on indigeneity and that are reproduced elsewhere in UNDP’s 
Access to Justice programmatic literature. Ideas about indigenous peoples’ culture, 
identity, and collective rights to self-determination, encoded in international policy 
instruments such as the International Labor Organization’s Convention No. 169 on 
Indigenous and Tribal Peoples, are explicitly incorporated into the A2J approach. 
After listing a number of such instruments, for instance, Programming for Justice 
(2005:167) lays out the following ‘Key Issues Concerning Indigenous Peoples’:

 1) cultural integrity;
 2) land and natural resources;
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 3) participation;
 4) indigenous knowledge;
 5) self-determination and self governance as a part of their right to self-

determination indigenous peoples seek devolution of power from the central 
government and a recognition by the State of the traditional governance and 
judicial institutions within indigenous communities;

 6) collective rights, for example: communal land rights over forests and grazing 
lands should be respected.

The key point here, that is raised by this and similar statements in the Access to 
Justice Documentation, is that such policy documents are not mere neutral docu-
ments. Rather, they actively construct and reify notions about indigenous identity as 
part of a process of promoting good governance. Policy documents, and the research 
that is used to produce them, establish categories of people. To say that ‘indigenous 
knowledge’ or ‘communal land rights’ are ‘key issues’ for indigenous people is to 
construct or further ‘concretize’ notions of ethnic difference, and to introduce the 
assumption that these forms of difference necessitate different forms of participation 
in the legal and other public domains according to those categories.

Ideas about the important institutions within indigenous society which may be 
‘actionable’ for policy emerge partly from a global dialogue on indigenous identity, 
some of which is produced by or circulates through the Access to Justice Network. 
Speaking at a conference about a UNDP-funded project that promoted customary law 
and worked with a Conference of Spiritual Leaders to systematize customary justice 
practice and restore community elder authority, Hans Petter Buvollen stressed the 
importance of the transmission within the A2J network of these ideas, noting ‘we 
think	that	UNDP	Guatemala	possesses	valuable	experience	in	the	field	of	combining	
formal justice with customary practices, and we think it is important to exchange 
experiences with many of you who have accumulated experiences from other cultural 
settings and political realities’ (Buvollen, n.d.:7).

The facets of indigenous society that Buvollen, in Guatemala, and Programming 
for Justice identify—such things as elders endowed with traditional authority, the 
importance of spiritual leaders, the importance of communal over individual rights, 
the possession of certain ‘indigenous’ forms of knowledge, and the association with 
nature and natural resources—all can be found in the description of Cambodia’s 
highland ethnic minorities in Pathways to Justice. Thus Yrigoyen Fajardo et al. 
(2006:60) observe that at the community level, indigenous peoples have a council of 
elders who take the most important decisions of the community based on different 
forms of consultation. They are the legitimate authority for indigenous communities. 
And, the communities control the exercise of the elders’ authority in some way. The 
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report also notes that inside the indigenous communities the members follow their 
customary	laws	and	they	resolve	almost	all	conflicts	according	to	their	rules,	values,	
proceedings and beliefs. This traditional law is overseen and implemented by a group 
of	elders;	in	the	Ratanakiri	community	that	the	A2J	project	visited,	there	are	five	
elders, two of them women, who are ‘well respected by the community. they know 
the rules for shifting agriculture, and how to take convenient measures or impose 
punishments	in	case	of	property	damage,	curses,	quarrels	and	other	conflicts’	(136–7).

We have, then, in Pathways to Justice, a programmatic document that analyzes the 
problems faced by marginal groups in their attempts to get justice, and provides rec-
ommendations for resolving these problems. The problems observed by Pathways are 
real, and the document describes in laudable detail the injustices done to Cambodia’s 
least powerful people. In this analysis I have tried to point out other accomplishments 
or effects of the Pathways analysis. First, the document encodes an understanding 
of a form of government, one in which the State is no longer expected to administer 
justice at the local level. I have suggested that this understanding connects to a larger 
discussion about the rollback of the activities of national governments during a period 
in which so-called neoliberal pressures (structural adjustment policies advocated 
by the IDB, conditionalities attached to various forms of aid) have changed the 
expectations of what government is and is not supposed to do. It may be argued that 
Cambodia’s Access to Justice Programme is merely identifying the state of play in 
Cambodia today, and may not, in fact, be taking a normative stance on the question 
of what the State should do. Even so, it seems important to tease out the hidden or 
naturalized sets of understandings which inform the program.

Second, the document encodes a set of ideas about indigenous people. These 
assumptions are drawn from a global discourse on indigeneity and indigenous 
peoples’ collective rights that circulates in international policy circles as well as 
among the supporters of indigenous peoples’ movements. I have suggested that the 
identification	of	‘indigenous	people’	in	Cambodia,	and	the	fitting	of	their	society	
to internationally generated expectations of what indigenous peoples’ society is, is 
a	necessary	first	step	towards	the	creation	of	policy	interventions	directed	at	them.	
The	 final	 section	 of	 the	Pathways report, ‘Conclusions and Recommendations,’ 
makes three principle recommendations: 1) strengthen and establish local justice, 
2) improve alternative dispute resolution, and 3) improve the formal sector. The 
recommendations	are	weighted	towards	the	informal	system,	and,	under	the	first	set	
of recommendations, in the sub-section referring to indigenous people, the major 
recommendation is to “recognise and strengthen indigenous law and indigenous 
rights,”	the	first	step	of	which	is	to	“recognise	and	strengthen	indigenous	law,”	an	
activity	that	includes	recognizing	‘indigenous	authorities	in	conflict	resolution,	[and	
providing]	 full	 recognition	 of	 indigenous	 customary	 law	 and	 conflict	 resolution	
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mechanisms	for	conflict	inside	their	communities,	among	indigenous	communities,	or	
even	outside	indigenous	communities	if	the	conflict	is	between	indigenous	persons.”

5. Context, History and Access to Justice

The question of customary law and the distribution of rights on the basis of ethnicity 
is today a pressing one in Cambodia, as it is in the rest of the developing world. In 
addition to the support for customary law and traditional authority envisioned by the 
Access to Justice program of UNDP and the Ministry of Justice, there are, in fact, a 
number of legislative and policy instruments already in existence or currently under 
consideration in Cambodia that contribute to the crafting of a collective legal identity 
for highlanders, and that prescribe a concomitant set of rights and responsibilities 
for them. The most important of these is the 2001 Land Law, which provides for the 
communal ownership and management of land by indigenous communities. The 
law explicitly spells out a separate political identity for indigenous communities and 
indigenous community members. An indigenous community, according to Article 
23 of the law, is a group of people whose members manifest ethnic, social, cultural 
and economic unity and who practice a traditional lifestyle, and who cultivate the 
lands in their possession according to customary rules of collective use. Article 24 
states that a member of an indigenous community is an individual who meets the 
ethnic, cultural and social criteria of an indigenous community, is recognized as 
a group member by the majority of such a group, and who accepts the unity and 
subordination leading to acceptance into the community (2001 Land Law in Yrigoyen 
Fajardo et al., 2006:133). The Access to Justice program seeks to build on this process, 
recommending that the Cambodian government recognise indigenous authorities’ 
and	provide	full	recognition	of	indigenous	customary	law	and	conflict	resolution	
mechanisms	.	.	.	if	the	conflict	is	between	indigenous	persons	(2006:	197).	Placing	
the present day effort to establish customary law and to support traditional forms of 
authority in Cambodia today within an international and historical context brings 
into relief a set of problems that planners and advocates for indigenous peoples’ rights 
must address, it seems to me, if the causes they advocate for are to contribute in any 
significant	way	to	the	emancipation	of	highland	people	from	the	forms	of	inequality	
in	which	they	find	themselves	constrained.
One important problem, then, is that legislation and policies designed to protect 
indigenous people are also legal instruments that provide for the distribution of 
rights based on ethnicity. In the process of construing rights in this way, these 
instruments inscribe into the practice of government a set of ideas about cultural 
difference that are based on claims about who indigenous people are, how they live, 
how their societies are organized, and the like. The comparison of this new form of 
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ethnicization of rights with the older Orientalist practice is of course apparent, with 
the exception that the claims that are now inscribed into law are based on new forms 
of expertise and on new kinds of evidence. Much of this expertise now emerges 
from the globalized governance industry that encompasses multilateral institutions, 
donor groups, expert consultants, and international and local NGOs. What seems 
most different about the present conjuncture, what seems to support the notion that 
these approaches are potentially emancipatory, is the fact that these claims often 
are made by political movements that represent, or claim to represent, the wishes 
of indigenous people themselves. Yet as Said warns us, one must not respond “to 
the tyrannical conjuncture of colonial power with scholarly Orientalism simply by 
proposing an alliance between nativist sentiments buttressed by some variety of 
native ideology to combat them”. Mamdani’s urgings to de-indigenize the politics 
of liberation speak to this same issue.

Another set of problems surrounds the question of what the content of customary 
law is, and	how	it	is	to	be	identified	and	backed,	whose	versions	are	to	be	authorized,	
and who will hold power for making decisions. As we have seen over the course 
of the long history of the establishment of the idea of customary law and its use in 
political practice in the region, the institutionalization of customary law resulted 
in substantive changes to its content. These transformations were the result of 
interventions undertaken by colonial administrators and researchers tied to the 
interests of the colonial state. The interest of these policy-makers in improving and 
indeed	civilizing	their	ethnic	subjects	was	reflected	in	the	body	of	customary	law	
that	became	codified	and	later	fed	back	into	the	practice	of	customary	law	through	
the indigenous judges who worked within the system and through the tribunaux 
coutumiers	 over	which	 they	presided.	Officially	 sanctioned	 forms	of	 customary	
law thus tended to encourage a certain type of ethnic subject, one who recognized 
his place within the colonial society—one who paid his taxes and did not disturb 
the social order—and at the same time created or at least provided backing for the 
authority of indigenous elites (judges, chiefs, etc.) who would serve their interests. 
The	transformations,	then,	reflected	both	the	interests	and	the	moral	norms	of	the	
elites, both colonial and indigenous, who were responsible for constructing and 
administering the system. While it seems clear that support for customary law and 
alternative dispute resolution systems takes place in a far different social order 
than	that	of	colonial	French	Indochina,	similar	possibilities	exist.	Official	sanction	
of these practices requires that Cambodian and international elites participate in 
debate with indigenous leaders and those seeking to represent indigenous people, 
thus opening the system up to the interests of all of these actors. Furthermore, there 
is little reason to believe that the customary system is any less manipulable or open 
to corruption than is the formal system. It is, rather, likely that the tendency for 
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corruption or abuse will increase in proportion with the importance of the decisions 
that are made within the newly sanctioned system.

This	question	raises,	in	turn,	the	difficult	and	lingering	question	of	repugnancy—
that is, the concept that norms of behavior which are judged to be irrational or are 
seen not to conform with the conduct of individuals in a civilized society can not 
be tolerated even when customary practice is formally recognized and sanctioned. 
While not referred to by name, repugnancy is the guiding doctrine through which 
the primacy of Western conceptions of justice is maintained, and notions of the 
superiority of Western tradition over that of ethnically and culturally differentiated 
Others is preserved. The possibility that certain indigenous practices may be deemed 
repugnant is certainly envisioned by the Access to Justice Program, which notes that 
traditional justice systems are not always consistent with human rights norms. They 
may	reflect	prevailing	power	relationships	that	not	only	perpetuate	biases	in	terms	of	
gender, caste, religion or ethnicity, but also lack the integrity and moral authority to 
provide due process or appropriate penalties (UNDP 2004:9). It is important to recall 
that local custom in highland Cambodia still includes the practice of what foreign 
observers have termed witchcraft, and that local adjudicating practices still involve 
the use of trial by ordeal (submersion under water). Given this state of affairs, it is 
difficult	to	see	how	a	codification	and	recognition	of	indigenous	customary	law	would	
in fact allow for the maintenance of such practices under the rubric of ‘custom.’ Such 
selective approval of indigenous custom demonstrates that the support of customary 
law remains a methodology for civilizing ethnic others, even as the maintenance 
by the state of the power to make the decision over what is and is not repugnant 
demonstrates the position in the social and political hierarchy to which the practice 
of customary law is consigned.

A	final	set	of	issues	surrounds	the	question	of	the	locus	of	authority	for	traditional	
leaders and customary law. Many analyses have pointed out that the village chief 
is	 historically	 not	 a	 traditional	 authority	figure	 in	 highland	villages.	The	 role	 of	
the chief was made necessary by the integration of the highlands into colonial and 
national governments. Thus the chief, as an intermediary between village and state, 
and as one who is moreover selected by the state (and indeed by the dominant politi-
cal party), relies on the national government for his power. In contrast, within the 
literature on customary law, elders are portrayed as more legitimate power holders 
and adjudicators because their authority emanates from within the village. Pathways 
to Justice (p. 60) puts it this way:

At the community level, indigenous peoples have a council of elders who take the most 
important decisions of the community based on different forms of consultation. They are 
the legitimate authority for indigenous communities. . . To the contrary, the village chief 
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is nominated by external powers and does not respond to the village interests necessarily. 
The commune council is elected according to political lists and the councilors respond 
to the political parties they belong to . . . The source of the legitimacy of the village chief 
and commune council is external to indigenous structures.

The notion asserted here is that decision-making (including decisions about justice) 
based on legitimacy granted by villagers is preferable to decision-making supported 
through claims on the power of the state. The logic of this approach seems sound. Two 
questions then arise. First, if this logic is applied, it would seem that an important step 
towards promoting an administration of villages that represents the will of villagers 
would be to make the appointment of village chiefs dependant on their selection by 
villagers. That is to say, rather than writing the chiefs off as illegitimate, why not try to 
improve their legitimacy by making their positions dependant on gaining the approval 
of villagers for their actions. Second, if, as the Pathways report asserts, local people 
see the elders’ authority as legitimate precisely because it does not derive from political 
parties or from the state, then why does the A2J program seek to create a policy through 
which the government would authorise traditional forms of authority? The Access to 
Justice Programme recommendations seek to recognise indigenous authorities and 
to provide full recognition of customary law. These recommendations thus propose 
that the government fully sanction the traditional system, and provide the authority 
of state to the elders who execute it. Doesn’t such an authorisation remove the locus 
of authority from the village or local level to the state? If so, it would seem that they, 
like	the	chiefs	before	them,	will	soon	find	themselves	in	the	‘betwixt	and	between’	
position, their legitimacy compromised by their new political power.

A vast literature on the state is relevant here, and is far too voluminous to engage. 
It is important to note that the state does not need to be understood to be a monolithic 
or unitary social institution, even within arguments such as the one I am making 
about the perceived role of the state in legitimising certain forms of authority. Much 
recent work has tended to demonstrate the cultural dimensions of our understanding 
of the state—to assert, for instance, that the notion of the state as an embodiment of 
sovereignty is an idea that is imagined, that those who imagine it have some stake in 
that form of imagining, and that it is through such culturally produced imaginings that 
power relations are worked out (Hansen and Stepputat, 2001). It is perhaps important 
to remember that, although it is neither a monolith nor a unitary actor, the state, when 
it is imagined, is imagined to use force in the pursuit of its aims.
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